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CUMMINGS, ATTY. GEN., VS. SOCIETE SUISSE DE METAUX 1 

I 

a Supreme Court of the District of Columbia, 

! 

Equity No. 51836 *j 

Societe Suisse pour Valeurs de Metaux, plaintiff 

V8. | 

Howard Sutherland, Alien Property Custodian, and Walter O. 
Woods, Treasurer of the United States, defendants 

United States of America, 

District of Columbia, ss: \ 

Be it remembered, That in the Supreme Court of the! District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed ahd proceed¬ 
ings had, in the above-entitled cause, to wit: j 

1 Bill I 

i 

I 

Filed September 4, 1930 I 

i 

In the Supreme Court of the District of Columbia 

Equity No. 51836 j 

Societe Suisse pour Valeurs de Metaux, plaintiff 

vs. j 

Howard Sutherland, Alien Property Custodian, and Walter O. 
Woods, Treasurer of the United States, defendants 

To the Supreme Court of the District of Columbia: j 

Plaintiff states as follows: j 

1. The plaintiff, Societe Suisse pour Valeurs de Metaux, is a cor¬ 
poration under the laws of the Republic of Switzerland afid as such 
is a citizen of that Republic, capable of instituting and pjrosecuting 
this suit, and is resident in the City of Basel in said Republic, hav¬ 
ing its principal office and place of business located at A^schenvor- 
stadt No. 1 in said City. 

Plaintiff is not now, nor at any time has it ever been ani enemy or 
ally of enemy of The United States of America within thi meaning 
and purview of said terms and phrases as used and defined in the 
“Trading with the Enemy Act” as amended, or in any other way or 
manner whatever, and brings this suit in its own right and! as claim¬ 
ant under the provisions of Section 9 (a) of said “Trading with the 
Enemy Act”, as amended for and on account of the matters and 
things hereinafter set forth. I 

2 2. The defendant Howard Sutherland is a citizeji of The 
United States and a resident of the District of Columbia and 

is now and at all times since the 24th day of December, AJ D. 1925, 
has been duly appointed and qualified Alien Property Custodian, 
and is sued herein under the terms and provisions of said Section 
9 (a) of the “Trading with the Enemy Act” as amended!, for the 
matters and things next above referred to. 
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The defendant Walter O. Woods is a citizen of The United States 
of America-and also a resident of Washington, in the District of 
Columbia, and is now and ever since the 18th day of January, A. D., 
1929, has been the duly appointed and qualified Treasurer of The 
United States of America, and is sued herein as such. 

3. On or about the 13th day of February 1918. the United States 
of America being then at war, A. Mitchell 'Palmer, then Alien Prop¬ 
erty Custodian and acting as such in the exercise of the powers con¬ 
ferred upon him as such incumbent, seized, as enemy owned, certain 
shares of capital stock of the American Metal Company, Limited, a 
corporation under the laws of the State of New York, to wit: 15.180 
shares of said capital stock alleged to be held by various individuals 
for and in the interest of Metallbank und Metallurgische Gesell- 
schaft, and 18.180 shares of said capital stock alleged to be held by 
various individuals for and in the interest of the Metallgesellschaft; 
and said shares of capital stock, when so seized by said Alien Prop¬ 
erty Custodian, were entered on the books of said Alien Property 
Custodiams Office to the credit of two certain Trusts, identified 
respectively as— 

Trust E 731 (15,180 shares) Metallbank and Metallurgische Gesell- 
schaft; and 

3 Trust E 945 (18.180 shares) Metallgesellschaft: 

but at the time of such seizures and the placing of said shares 
of capital stock in and/or to the credit of said Trusts neither said 
shares as a whole nor any thereof belonged to or were the property of 
or were held for or in the interest of Metallbank und Metallurgische 
Gesellschaft or Metallgesellschaft or either of them, but said shares 
of capital stock were the property of and solely owned by Societe 
Suisse pour Valeurs de Metaux, the plaintiff herein. 

4. Thereafter, on or about the 26th day of November 1919, the 
then Alien Property Custodian (Francis P. Garvan) further acting 
in the exercise of the powers conferred upon him as incumbent of 
such office, sold said 15.180 shares of the capital stock of American 
Metal Company, Limited, which had been seized and placed to the 
credit of said Trust E 731 and also sold said 18.180 shares of the 
capital stock of said American Metal Company. Limited, which had 
been seized and placed to the credit of said Trust E 945, heretofore 
referred to. all for the aggregate sum of $5,525,561.41. and said 
sum, being the proceeds of said 33.360 shares of the capital stock of 
said American Metal Company, Limited, so seized and sold, was, 
by said Alien Property Custodian, deposited in the Treasury of the 
United States as required by law (Sec. 12 of the Trading with the 
Enemy Act, approved October 6, 1917. c. 106 : 40 Stats. 423. as 
amended March 28. 1918, c. 28. Sec. 1. 40 Stats. 460). 

Subsequently and prior to the 23d day of September 1921, said 
aggregate sum of $5,525,561.41. so deposited in the Treasury of the 
United States, was augmented by reason of dividends which had 
accrued due on the said shares of capital stock and had been paid to 
the Alien Property Custodian and by him likewise deposited 

4 in the Treasury of the United States, by the sum of $1,439,- 
376.56, more or less, same being represented in said Treasury 

of the United States by $514,950 face value of United States Liberty 
Loan Bonds and $924,418.56, cash. 
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7 I 

j 

5. In July 1921, plaintiff, Societe Suisse pour Valeurs de Metaux, 
submitted to representatives of the Alien Property Custodian a 
written notice of its claims to said funds, with certain supporting 
documents, but after considering same, such representatives sug¬ 
gested that the form thereof should be revised, whereupon plaintiff 
amended said notice and on September 20th, 1921, formally filed, as 
permitted by Section 9 (a) of said Trading with the Erjemy Act as 
amended, with the Alien Property Custodian, such amehded notice 
of said claims, with supporting documents, under oath,'and in the 
form and containing the particulars required by said Custodian, and 
its claims were respectively numbered and identified in the office of 
said Custodian as Claim 7094 having reference to Trustj E 945 and 
Claim 7095 having reference to Trust E 731, whereby plaintiff 
asserted its title and right of ownership and to possession of all 
assets and property of every description which, as above set forth, 
remained on the proper books of the Treasury of the United States 
to the credit of said Trusts E 731 and E 945, and thereafter, plain¬ 
tiff's said claims having been approved and allowed, the 'money and 
other property so held in the Treasury of the United Sfates on or 
about the 23d day of September, 1921, was duly ordered |to be paid, 
transferred and delivered to this plaintiff and on or abojit the 26th 
day of September. 1921, plaintiff received said principal! sums and 
all accretions thereto, which had been received in the foijm of divi¬ 
dends, but was not paid any interest which had been realized by the 
Treasurer of the United States by reason of the investment of 

said funds while same had been held to the credit of said 
5 Trusts E 945 and E 731, and plaintiff when receipting for 

said principal of said Trusts, expressly reserved tHe right to 
submit further claim for recovery of any and all such realized inter¬ 
est as might subsequently be permitted or be authorized to be paid 
to other claimants of other property and funds similarly circum¬ 
stanced. | 

6. By its said claims numbered 7094 and 7095 above referred to, 
plaintiff asserted claim to and demanded release and returrj to it, not 
only of the principal sums accredited to said Trusts E 731 and E 
945, but also claimed and demanded the release and paymeint to it of 
any and all earnings, interest and other income which rnjght have 
become attached or been allocated or adhered to said principal sums 
between the date of sale, viz, November 26, 1919, of the shares of 
capital stock of American Metal Company, Limited, so seized and 
sold and the date of the release and payment, viz, September* 26,1921, 
of the proceeds derived from sale of such shares of stocks, but no 
part of such earnings, interest or income was paid to plaintiff, and 
this notwithstanding such proceeds of sale had been commingled with 
other similar or like funds in possession of the Treasurer of the 
United States and by him invested in interest-bearing sechrities of 
the United States as authorized by a certain Executive 0rder No. 
2813, of February 26, 1918, whereby all such funds held in the 
Treasury of the United States “for account of the Alien [Property 
Custodian’’ were authorized to be invested and reinvested fyom time 
to time in bonds or certificates of indebtedness of the Unitejd States, 
and all interest or income received from such investment was made 
and until paid remains subject to withdrawal by the Secretary of 
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the Treasury for the purpose of making payments pursuant to the 
provisions of the Trading with the Enemy Act, including pav- 

6 ments intended and authorized to be made under the provi¬ 
sions of Section 9 (a) of said Act. 

7. By Section 15 of the Act of March 10. 1928. ch. 167. (45 Stat. 
254, 273), said Trading with the Enemy Act was amended by adding 
thereto certain new sections as follows: 

“Sec. 26 . (a) The Alien Property Custodian shall allocate among 
the various trusts the funds in the ‘unallocated interest fund' (as 
defined in section 28 ). Such allocation shall be based upon the 
average rate of earnings (determined by the Secretary of the Treas¬ 
ury) on the total amounts deposited under section 12. 

“(b) The Alien Property Custodian, when the allocation has 
been made, is authorized and directed to pay to each person en¬ 
titled, in accordance with a. final decision of a court of the United 
States or the District of Columbia, or of an opinion of the Attorney 
General, to the distribution of any portion of such unallocated 
interest fund, the amount allocated to his trust, except as (not here 
important). 

******* 

“(d) The unallocated interest fund shall be available for carrying 
out the provisions of this section, including the expenses of making 
the allocation. 

♦ ♦«►**** 

“Sec. 28. As used in this Act. the term ‘unallocated interest fund’ 

means the sum of (1) the earnings and profits accumulated prior 

to March 4. 1923. and attributable to investments and reinvestments 

under section 12 bv the Secretary of the Treasury. * *.” 

• • %/ 

Prior to the institution of this suit, that is. on or about Mav 31, 
1928, and as authorized by applicable provisions of said Trading with 
the Enemy Act as amended and/or said “Settlement of War Claims 
Act of 1928” to do, plaintiff duly filed with the Alien Property 
Custodian its notice ot claim “for all interest which may have been 
earned upon property held for the account of” plaintiff under its— 

Claim £7094 Metallgesellschaft. Trust (E) 945. and 

Claim £7095 Metallbank, Trust (E) 731. 
but notwithstanding the said defendant Howard Sutherland, Alien 
Property Custodian, had duly allocated among the various trusts 
in said statutes above referred to. including said Trust (E) 731 and 
Trust (E) 945. the funds in said “unallocated interest fund” as 
defined in and by Sec. 28, above quoted from, and in the course 
of office had duly allocated thereof to Trust (E) 731 the 

7 amount of $330,766.12, and to Trust (E) 945 the amount of 
$312,829.69, being the gross amount of such interest allocatable 

and allocated to said Trusts, respectively, and though requested by 
plaintiff to pay over the same, said defendant Howard Sutherland, 
Alien Property Custodian, in a writing dated September 13, 1929, 
declined to make payment of this claim and though since often 
requested to reverse the conclusion so expressed, persistently has 
refused and continues to refuse so to do. 

Wherefore, plaintiff Societe Suisse Pour Valeurs de Metaux, 
brings this its Bill of Complaint, under authority and applicable 
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provisions of the Trading with the Enemy Act as amended by the 
Act of March 10, 1928, ch. 167, Sec. 15, supra, and j respectfully 
prays— ' i 

1. That subpoena may be issued to (a) defendant Howard Suther¬ 

land, Alien Property Custodian, and (b) defendant 'William O. 
Woods, Treasurer of the United States, commanding ea(^h to appear 
before this honorable Court at a day therein to be fixed, jand answer 
the exigency of this Bill of Complaint. j 

2. That said defendant Howard Sutherland, Alien Prbperty Cus¬ 

todian, and said defendant William O. Woods, Treasurer of the 
United States, be required to discover and disclose the exact gross 
amounts of interest and income from the “unallocated interest fund” 
which has been allocated on the books of their respective offices or 
either of them to the Trusts above referred to and identified as 
Trust (E) 731 and Trust (E) 945. j 

3. That this plaintiff, Societe Suisse Pour Valeurs dei Metaux be 
decreed to be the owner of and to be entitled to receivb from the 
defendant William O. Woods. Treasurer of The United States, 

the gross sums of interest and income which lhave been 

8 allocated to the Trusts known and identified as pTrust (E) 
731 and Trust (E) 945, less the charge of one-hjalf of one 

per cent customarily deducted from such gross for proper adminis¬ 
trative expenses. | 

4. That said defendants be required and decreed to pjay over to 
plaintiff such sum or sums of interest and income as may! have been 
or ma}’ be found to be allocatable or heretofore in course of office 
may have been allocated to each of said Trusts. 

5. And that plaintiff may have such other and furthet relief as 
justice may require and this honorable Court may deem' proper. 

Societe Suisse Pour Valeurs j 

de Metaux, a Corporation, 

By Reeves, Todd, Ely, Price & Beaty. 

Bv Julian B. Beaty, 

j r 

Its Attorneys in Fact. 

McKenney, Flannery & Craighill, j 

By G. B. Craighill, 

A ttomeys for plaintiff. \ 

Reeves, Todd, Ely, Price & Beaty, ! 

Of counsel. 

i 

| 

State of New York, j 

County of New York , $$: 

I, Julian B. Beaty, being first duly sworn, on oath depose and 
say that I am a member of the law firm of Reeves, Todd, Ely, 
Price & Beaty, attorneys in fact for the Societe Suisse pouf Valeurs 
de Metaux, the corporation named as plaintiff in the foregoing bill 
of complaint, subscribed by me as a member of said firm; that 
I have read the same and know the contents thereof; thati I verily 
believe the facts therein stated are true, my knowledge of 

9 such facts being based upon information obtained ffom duly 
authorized officers of said corporation, said officers! residing 

i 

I 

i 
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outside of the United States and, therefore, non-residents of the 
District of Columbia. 

Julian B. Beaty. 

Subscribed and sworn to before me this 2nd day of September 
1930. 

[seal] Elizabeth T. Liebler, 

, Notary Public , Kings County. 

Commission expires Mar. 30, 1931. 

Memorandum, 

January 6, 1931 

Answer and Counterclaim of defendants filed. 

Suggestion as to retirement from office and motion to substitute 

'parties defendant 

Filed August 18, 1933 

******* 

Now comes plaintiff. Societe Suisse Pour Valeurs de Metaux, by 
its attorneys, and represents to the Court that on or about the 24th 
day of April 1933, Howard Sutherland, sometime Alien Property 
Custodian, retired from his incumbency of that office, and on or 
about the 25th day of April 1933 Urey Woodson was duly appointed 
and qualified as and is now the Alien Property Custodian; that 
Walter O. Woods, sometime Treasurer of the United States of 
America, retired from his incumbency of that office on or 
10 about the 31st day of May 1933, and on or about the 1st day 
of June 1933 William Alexander Julian was duly appointed, 
and qualified as and now is the Treasurer of the United States of 
America. 

Wherefore, plaintiff respectfully moves the Court to substitute 
said Urey Woodson, Alien Property Custodian, and William Alex¬ 
ander Julian, Treasurer of the United States of America, in the 
place and stead of Howard Sutherland and Walter O. Woods, re¬ 
spectively. resigned, as parties defendant in this cause. 

As ground for this motion and authority for making such substi¬ 
tution, reference is made to the provisions of the Act of Congress 
approved February 13th, 1925, Chapter 229, Sec. 11 (43 Stats. 941: 
Tit. 2S, U. S. C., Sec. TSO), and to the reported decision in case of 
Caledonia Coal Co. v. Baker, 196 U. S. 432, 440, 442. 

Respectfully submitted. 

Societe Suisse Pour Valeurs de Metaux, 
By McKexney, Flannery & Craighill, 

F. D. McKenney, 

Its Attorneys of Record. 

Receipt of copy of the above motion this 16th day of August 1933, 
is hereby acknowledged and I hereby consent that substitution of the 
parties defendant may be made as prayed. 

I H. B. Cox, 

Spl. Asst, to the A tty. Gen., 
i Attorney for Defendants. 
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i 

11 Order of substitution 

' i 

i 

Filed August 18. 1933 i 

c 3 J i 


Upon consideration of the motion of plaintiff herein, ^ociete Suisse 
Pour Valeurs de Metaux, to substitute as parties defendant in this 
cause in the place of Howard Sutherland, Alien Propertjy Custodian, 
resigned, and Walter O. Woods, Treasurer of the United States 
resigned, their respective successors in office, Urey Woodson and 
William Alexander Julian, it is this 18th day of August 1933, Or¬ 
dered that said Urey Woodson, Alien Property Custodian, and Wil¬ 
liam Alexander Julian, Treasurer of the United States. Ibe, and they 
are hereby, substituted as parties defendant herein in the place and 
stead of said Howard Sutherland and Walter O. Woodsy 

Daniel W. 0‘Dono|giiue, 

j J ustice . 

Consent is given to the entry of the forejroinjr Order, j 

H. B. Cof, 

Spl. Asst . to the Attorney General* 

Attorney for defendants. 

Motion to substitute the Attorney General as party defendant 

Filed December 28. 1934 


Now comes Societe Suisse pour Valeurs de Metaux. Pjaintiff in a 
certain cause pending in this Supreme Court of the District of Co¬ 
lumbia. numbered 51.836 on the Equity Docket of said Coiirt, wherein 
Howard Sutherland, as Alien Property Custodian, and' Walter O. 
Woods, as Treasurer of the United States, were defendants, for 
whom, by order duly passed and entered in said qiuse on the 
12 18th day of August 1933, Urey Woodson, as Alieh Property 
Custodian, and William Alexander Julian, as Treasurer of 
the United States, were substituted, and, by its attorney^ of record, 
duly authorized thereunto, represents to the Court as follows: 

(a) That by an Executive Order dated The White Hopse, May 1, 
1934. and numbered 6694, The President, by virtue of an{l pursuant 
to the authority vested in him by Section 16 of the Act of March 3, 
1933 (ch. 212, 47 Stat. 1489, 1517), declared: 

1. The office of the Alien Property Custodian to be abolished and 
the authority, rights, privileges, powers, and duties theretofore con¬ 
ferred and imposed on the Alien Property Custodian, Whether by 
law or Executive order to be transferred to the Department of Jus¬ 
tice, to be administered under the supervision of the | Attorney 
General; 

2. That all funds, securities, choses in action, and all other prop¬ 
erty of whatsoever kind, to which the Alien Property Custpdian had 
title, or which were in his possession or control, or which jwere held 
in trust for him, were transferred to the Attorney Genejral. to be 
administered and disposed of by him as required by law, ^nd 


50S25—3« 
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3. That all expenses incurred by the Department of Justice in the 
administration of the “Trading With the Enemy Act” as amended, 
and in pursuance of said Executive Order Xo. 6694, should be paid 
out of the money or other property so transferred or out of interest 
and other earnings thereof; and it was further declared therein;— 

4. That all Executive orders in so far as they were in conflict with 
the provisions of said Executive Order Xo. 6694, were revoked. 

(b) By sub-section 405 (a), (b), and (c) of said Section 
13 16 of said Act of March 3, 1933, ubi supra, it is expressly 

provided that— 

“Saving Provisions 


“Sec. 405. (a) All orders, rules, regulations, permits, or other 
privileges made, issued, or granted bj’ or in respect of any executive 
agencv or function transferred or consolidated with anv other 
executive agency or function under the provisions of this title, in 
effect at the time of the transfer or consolidation, shall continue in 
effect to the same extent as if such transfer or consolidation had 
not occurred, until modified, superseded, or repealed. 

“(b) Xo suit, action, or other proceeding lawfully commenced by 
or against the head of anv executive agencv or other officer of the 
United States, in his official capacity or in relation to the discharge 
of his official duties, shall abate by reason of any transfer of 
authority, power, and duties from one officer or executive agency 
of the Government to another under the provisions of this title, 
but the court, on motion or supplemental petition filed at any time 
within twelve months after such transfer takes effect, showing a 
necessity for a survival of such suit, action, or other proceeding to 
obtain a settlement of the questions involved, may allow the same 
to be maintained by or against the head of the executive agency or 
other officer of the United States to whom the authority, powers, and 
duties are transferred. 

“(c) All laws relating to any executive agency or function trans¬ 
ferred or consolidated with anv other executive agency or function 
under the provisions of this title, shall, in so far as such laws are 
not inapplicable, remain in full force and effect, and shall be 
administered by the head of the executive agency to which the trans¬ 
fer is made or with which the consolidation is effected.” 

(c) Under date of July IT, 1934. being subsequent to July 1, 1934, 
when said Executive Order Xo. 6694 became effective. The Attorney 
General, by his Assistant Attorney General, Mr. George C. Sweeney, 
replying to the request of this plaintiff for administrative examina¬ 
tion and allowance of the two claims numbered 7094 and 9095, for 
interest accrued prior to the release of the principal sum, which had 
been seized by the Alien Property Custodian and subsequently 
released by order of the President of the United States, each acting 
in the exercise of powers conferred by apposite provisions of the 
Trading With the Enemy Act, said: 

14 “Careful consideration has been given your request and the 
Department has arrived at the decision that the claims must 
be regarded as definitelv disallowed. The reasons for this disallow- 
ance are stated in sufficient detail in the Amended Answer and 
Counterclaim, filed June 22d, 1932. The suit brought by the plain- 
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tiff (Societe Suisse pour Valeurs de Metaux) will bejdefended and 
the Government's counterclaim prosecuted.” j 

Because of such rejection of said claims and in order that said 
cause may continue to be prosecuted and the counterclaim heretofore 
filed and still pending undetermined therein, may be| properly de¬ 
fended by this Plaintiff, and in order to obtain settlement of the 
questions involved, it is necessary that said suit or action shall sur¬ 
vive, and to such end that the Honorable Homer S. CUmmings, now 
The Attorney General of the United States and head ofj the executive 
agency to whom the authority, rights, privileges, powers, and func¬ 
tions heretofore conferred and imposed on the Alien property Cus¬ 
todian by law were transferred by said Executive Ordef* No. 6694, be 
substituted as a partv defendant, in place and stead of j Urey Wood- 
son, formerly Alien Property Custodian, and that said cause there¬ 
after may be proceeded with as law and established practice require. 

Societe Suisse pour Valeurs de M|etaux, 

By McKenxey, Flannery & Craighile, 
and Frederic D. Me Kenney, 

Its Attorneys of Record. 


Receipt of copy of the foregoing Motion, this 27th dky of Decem¬ 


ber 1934 is acknowledged. 


15 


George C. Sweeney, 
Assistant Attorney General , 
Harry LeRoy Jones, 
Attorney , Department of Justice, 

Attorneys far the Defendant. 

Order for substitution ! 


Filed December 28, 1934 


* * * * * * j * 

Upon consideration of the Motion of Plaintiff Societe jSuisse pour 
Valeurs de Metaux, to substitute Homer S. Cummings ks Attorney 
General of the United States and head of the Department of Justice 
as a party defendant in place of Urey Woodson, Aliejn Property 
Custodian, in above cause, and sufficient necessity for the survival 
of said suit or action to obtain a settlement of the questions involved 
having been shown— ! 

It is this 28th day of December 1934, Adjudged and Ordered, 
That Homer S. Cummings as Attorney General of pie United 
States and head of the Department of Justice, be and hp hereby is 
substituted as a party defendant in the above entitled ciiuse in the 
place and stead of Urey Woodson, formerly Alien Property Cus¬ 
todian. and that said suit be both maintained and its prosecution 
and defense be proceeded with* as provided by law* and t]ie rules of 
practice of this Court. 

Joseph W. pox, 

; Justice. 

Consented to: 

George C. Sweeney, j 
Assistant Attorney General, 

Harry LeRoy Jones, J 
Attorney , Department of Jusfiee , 

Attorneys for Defendants. 


i 
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Memoranda 
March 28, 1935 

Motion for leave to file amended answer and counterclaim filed. 

April 6, 1935 

Order granting leave to file amended answer and counterclaim 
filed. 

16 Amended ansicer and counterclaim 

Filed April 6, 1935 

******* 

To the Honorable Judges of the Supreme Court of the District of 
Columbia : 

Now come the defendants Homer S. Cummings, Attorney General 
of the United States, as Successor to the Alien Property Custodian, 
and W. A. Julian, as Treasurer of the United States, and for their 
separate and several amended answer to the bill of complaint, which 
amended answer is to serve as a counterclaim of said defendants, 
acting in their official capacities and as representing, and for and 
on behalf of. the United States of America, against the Societe 
Suisse pour Valeurs de Metaux. the plaintiff herein, say: 

1. Upon information and belief the defendants admit that the 
plaintiff is a corporation organized under the laws of Switzerland 

and as such is a citizen of that country and a resident of the 

17 City of Basel. Switzerland, and having its principal office and 
place of business in said city. The defendants deny the alle¬ 
gation of the plaintiff that it “is not now, nor at any time has it 
ever been an enemv or allv enemv of the United States of America” 
within the meaning of the Trading with the Enemy Act, and they 
deny that the plaintiff is capable of instituting and prosecuting this 
suit under the provisions of Section 9 (a) of said Trading with the 
Enemy Act, as amended. 

2. They admit all of the allegations of paragraph 2 of the bill of 
complaint except the averments with respect to the residence of the 
former defendants. They deny that the former defendants are 
residents of the District of Columbia, but sav that the former de- 
fendant. Howard Sutherland, was a citizen and resident of the State 
of West Virginia, and the former defendant, Walter O. Woods, was 
a citizen and resident of the State of Kansas. The former defendants 
resided temporarily in the District of Columbia by reason of having 
their offices as said officials of the United States Government in 
said District. 

3. The defendants admit that on or about February 13, 1918, the 
United States of America being then at war with Germany and 
Austria-Hungary, A. Mitchell Palmer, the then Alien Property 
Custodian of the United States, acting as such in the exercise of the 
powers conferred upon him by law. duly seized pursuant to the re¬ 
quirements of the Trading with the Enemy Act as enemy owned 
certain shares of the capital stock of the American Metal Company, 
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Ltd., a corporation organized and existing under andj by virtue of 
the laws of the State of New York, reported by the said corporation 
as property owned by the Metallbank und Metallurgische Gesell¬ 
schaft and the Metallgesellsehaft, then enemy corporations resident 
within Germany; to-wit, 15,180 shares of said capital jstock of said 
American Metal Company, Ltd., having been rejported to the 

18 Alien Property Custodian by said company as thp property of 
said Metallbank und Metallurgische Gesellschaft, and 18^,180 

shares of said capital stock of said American Metal Company, Ltd., 
having been reported to the Alien Property Custodian j as the prop¬ 
erty of said Metallgesellsehaft. Said 15,180 shares of jcapital stock 
seized in the name of Metallbank und Metallurgische j Gesellschaft 
were duly placed by the said Custodian to the credit of jTrust E-731 
in the name of Metallbank und Metallurgische Gesellschaft, and said 
18,180 shares of capital stock seized in the name of Metallgesellsehaft 
were placed by said Custodian to the credit of Trust E-945 in the 
name of Metallgesellsehaft. The defendants deny the allegations of 
paragraph 3 of the bill that “at the time of such seizures and the 
placing of said shares of capital stock in and/or to the credit of said 
Trusts neither said shares as a whole nor any thereof belonged to or 
were the property of or were held for or in the interest of Metall¬ 
bank und Metallurgische Gesellschaft or Metallgesellschijift or either 
of them, but said shares of capital stock were the property of and 
solely owned by Societe Suisse pour Valeurs de Metaux, jfhe plaintiff 
herein.’ 7 j 

4. The defendants admit the allegations of paragraph 4 of the 
bill of complaint. 

5. Answering the averments of paragraph 5 of the bill of complaint 
the defendants say that in July 1921 one Richard Meifton, acting 
for the plaintiff, submitted to the Alien Property Custodian a written 
notice of the claims of the plaintiff to the funds described in para¬ 
graph 4 of the bill of complaint with certain supporting! documents 
and that, after considering the same, George E. Williams, Managing 
Director for the Alien Property Custodian, suggested ahd advised 
said Richard Merton that the form of the claims should jbe revised, 

and plaintiff was permitted to withdraw said notice of claim, 

19 and all supporting documents, and pursuant to said} suggestion 
and advice as aforesaid the plaintiff thereafter on .September 

20, 1921, filed new claims with the Alien Property Custcjdian, with 
certain documents in support thereof, and that said new claims w^ere 
respectively numbered and identified in the Office of the Alien Prop¬ 
erty Custodian as Claim No. 7094, which was for the recovery of 
the funds held in Trust E-945, and Claim No. 7095, whijdi was for 
the recovery of the funds held in Trust E-731, and that plaintiff 
by said numbered claims asserted its title and right of ownership 
in and to said funds on the ground that it was the owjier of the 
aforesaid 15.180 shares of the capital stock of the American Metal 
Company, Ltd., seized in the name of Metallbank und Metallurgische 
Gesellschaft and 18,180 shares of the capital stock of said (American 
Metal Company, Ltd., seized in the name of Metallgesellsehaft, as 
aforesaid, at the time of the seizure of said stock by ^aid Alien 
Property Custodian; and that on September 21, 1921, Thomas W. 
Miller, then Alien Property Custodian, transmitted letters to the 
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Attorney General recommending the allowance of said two claims, 
and that on September 23, 1921. Guy D. Goff, then the Assistant to 
the Attorney General of the United States, executed letters and 
orders addressed to the Alien Property Custodian in which he pur¬ 
ported to direct the payment of said two claims to the plaintiff, 
and that on or about September 26, 1921. the plaintiff received from 
Thomas W. Miller, then Alien Property Custodian, said principal 
sums and all accretions thereto which had been received in the form 
of dividends, but was not paid any interest which had been realized 
by the Treasurer of the United States by reason of the investment 
of said funds while the same had been held to the credit of said 
trusts. The defendants deny that said claims were formally filed 
as required bv Section 9 (a) of the Trading with the Enemy Act, 
as amended, and that the supporting documents were executed 

20 under oath, in the form and containing the particulars re¬ 
quired by the Alien Property Custodian for the allowance of 

such claims, and they further deny that said claims were duly and 
legally ordered to be paid, and further deny that the plaintiff when 
receipting for said principal of said trusts expressly reserved the 
right to submit further claim for the recovery of any and all such 
realized interest a^ might subsequently be permitted or be authorized 
to be paid to other claimants of other property and funds similarly 
circumstanced. 

6. The defendants admit the allegations of paragraph 6 of the 
bill of complaint. 

7. The defendants admit the allegations of paragraph 7 of the 
bill of complaint. 

COUNTERCLAIM 

Upon information and belief the defendants sav in counterclaim: 

1. That Richard Merton was at all of the times hereinafter men¬ 
tioned. including particularly the period from January 1. 1918, 
to October 1. 1921. the President of the Metallgesellschaft and the 
Chairman of the Board of Directors of the Metallbank und Metal- 
lurgische Geselischaft and an officer and director of the plaintiff, 
and he was an agent and representative of the plaintiff in the sev¬ 
eral transactions, hereinafter more specifically described and set 
forth, in prosecuting the aforesaid claims for the return to the 
plaintiff of the money and property held by the Alien Property 
Custodian and the Treasurer of the United States in Trusts in the 
names of said Metallbank und Metallurgische Gessellschaft and 
the Metallgesellschaft and in all the things done bv him in connec- 
tion therewith. 

2. That John T. King during all of the times hereinbefore 

21 mentioned was a private individual and citizen of the State 
of Connecticut, by profession a financier, and at the time 

of the transactions hereinafter to be mentioned maintained an office 
and residence in the City of Xew York. 

3. That from March 5. 1921, until his death on May 30. 1923, Jess 
Smith was a private individual and a citizen and resident of Wash¬ 
ington Court House. Ohio, holding no office or commission of any 
kind or character under the Government of the United States, and 
actually resided during said period of time in the District of 
Columbia. 
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4. From March 16. 1921, until April 8, 1925, Thomas W. Miller 
was the duly appointed, qualified, and acting Alien Property Cus¬ 
todian of the United States. 

5. From April 8, 1918, until on or about April 10, jl921, George 
E. Williams was an attorney in the Claims Division jof the Office 
of the Alien Property Custodian in Washington, D. C.; and on or 
about April 10. 1921. he was made Chief of the Claims Division by 
said Thomas W. Miller, then Alien Property Custodian, and on 
May 1, 1921, he was appointed Managing Director for the Alien 
Property Custodian by said Thomas W. Miller and Continued to 
hold that position until he resigned on June 30, 1924. 

6. From March 5, 1921, until March 28. 1924, Harry ]\j[. Daugherty 

was the duly appointed, qualified, and Acting Attorned General of 
the United States. j 

7. Alfred Merton is a member of the Merton family of Frank- 
ford a/M. Germany, and is a brother of said Richard] Merton and 
was during the period of time hereinbefore stated the president of 
the Metalibank und Metallurgische Gesellschaft and a I Director of 
the Metallgesellschaft, and also an official of the plaintiff. 

8. Fritz Zahn-Geigv was at all of the times herein mentioned 

President of the Board of Directors of the plaiptiff. 

22 9. Leopold Dubois was at all of the times hereijn mentioned 
President of the Swiss Bank Corporation of Basel, Switzer¬ 
land. 

10. That the Metalibank und Metallurgische Gesellschaft and the 
Metallgesellschaft, as aforesaid, at all of the times hereinbefore and 
hereinafter to be mentioned were corporations, or limited companies, 
organized and existing under the laws of Germany, and'doing busi¬ 
ness within the territory of Germany. 

11. That during the year 1910 the said Richard Mertbn, together 
with other members of the Merton family, organized the plaintiff 
as a corporation under the laws of Switzerland with its principal 
place of business at Basel, Switzerland, with the majority of the 
capital stock of the said plaintiff owned and controlled by said 
Metalibank und Metallurgische Gesellschaft and the Metallgesell- 
schaft. and that during all of the times hereinbefore and [hereinafter 
to be mentioned, the Soeiete Suisse pour Valeurs de ^jletaux was 
owned, controlled and dominated by the Metalibank arnjl Metallur¬ 
gische Gesellschaft and the Metallgesellschaft through saiid Richard 
Merton and Alfred Merton and/or the Merton family. j 

12. At the time of the enactment of the Trading with the Enemv 
Act on October 6, 1917. the Metalibank und Metallurgische Gesell¬ 
schaft and Metallgesellschaft were the owners of 48 per cent, of the 
owned, controlled, and dominated by the Metalibank and Metallur- 
capital stock of the American Metal Company, a corporation organ¬ 
ized and existing under and bv virtue of the laws of the State of 
Xew York. Pursuant to the requirement of said Act. the American 
Metal Company filed a report with A. Mitchell Palmer, the then 
Alien Property Custodian, in which said 48 per cent of the capital 
stock of the American Metal Company was shown to | be owned 

and controlled by said Metalibank und Metallurgische Gesell- 

23 schaft and Metallgesellschaft. Pursuant to such report said 
Alien Property Custodian, during the period of tlie war be¬ 
tween the United States and Germany, acting under the- authority 

i 

I 
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vested in him by the Trading with the Enemy Act and the Executive 
orders of the President issued thereunder, duly determined that the 
Metallbank und Metallurgische Gesellschaft and Metallgesellschaft 
were enemies of the United States within the meaning of said Act, 
not holding licenses granted by the President, and thereupon duly 
seized upon the books of said American Metal Company said 48 
per cent, of said capital stock in the name of said Metallbank und 
Metallurgische Gesellschaft and Metallgesellschaft. 

13. That thereafter, during the year 1918, after due advertisement 
thereof, the Alien Property Custodian sold all of the aforesaid shares 
of the American Metal Company which had theretofore been seized 
in the name and as the property of the Metallbank und Metallurgi¬ 
sche Gesellschaft and the Metallgesellschaft, and deposited the pro¬ 
ceeds in the Treasury of the United States in Trust E-731 in the 
name of said Metallbank und Metallurgische Gesellschaft and in 
Trust E-945 in the name of Metallgesellschaft. 

14. That in March 19*21 Richard Merton came to the United 
States representing the plaintiff, and upon his arrival in New York 
City he employed one John Foster Dulles, a member of the law firm 
of Sullivan & Cromwell, of New York City, to present to Thomas 
W. Miller, Alien Property Custodian, the matter of the presentation 
of a claim of the plaintiff for return to it of the proceeds of the sale 
of the aforesaid stock of the American Metal Company. 

15. That said John Foster Dulles came to Washington, D. C., and 
laid before the Alien property Custodian and George E. Williams, 

for their consideration, the matter of returning to the plaintiff 
24 the proceeds of said sale of American Metal Company stock. 

Thomas W. Miller thereupon called into the conference George 
E. Williams, who thereafter advised John Foster Dulles that the 
claim could not be allowed to the plaintiff under the provisions of 
the Trading with the Enemy Act, as amended. Thereafter the said 
Dulles returned to New York City and advised Richard Merton that 
the claim of the plaintiff could not be allowed. 

16. That in or about the month of April 1921, Richard Merton met 
said John T. King, who, a few days later, introduced him to said 
Jess Smith. That subsequently said John T. King and Jess Smith 
introduced Richard Merton to Thomas W. Miller, Alien Property 
Custodian, and that thereafter King and Smith assisted Merton in 
his negotiations with Miller. 

17. That upon the advice of John T. King, the said Richard 
Merton in July 1921, filed his claim papers through Jess Smith 
with Thomas W. Miller, as Alien Property Custodian. 

18. That George E. Williams, an attorney in the Claims Division 
of the office of the Alien Property Custodian considered the claims, 
so filed on Merton’s behalf, not allowable for the reason that the 
plaintiff could not recover a debt claim under Section 9 of the Trad¬ 
ing with the Enemy Act, as amended, and that thereafter said Thom¬ 
as W. Miller and George E. Williams permitted Richard Merton to 
withdraw from the files of the Alien Property Custodian all the 
claim papers presented with said claims in July 1921. 

19. That in August 1921 Merton met John T. King and Jess 
Smith, and delivered to Jess Smith new claim papers in which the 
plaintiff for the first time asserted ownership of the shares, alleging 
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an oral transfer of the beneficial ownership of the Shares by the 
German companies to the Swiss company in March 1917. 

25 20. That on September 20, 1921, the plaintiffjs new claims, 
with documents aggregating approximately eighty printed 

pages, were filed with Miller. Alien Property Custodian. 

21. That the very next day. September 21, 1921, saidj Miller trans¬ 
mitted letters to the Attorney General recommending |he allowance 
of said claims, and that on September 23. 1921, orders and letters 
directing their payment were transmitted bv the Attorhey General’s 
office to said Alien Property Custodian. That in directing and or¬ 
dering said payment the Attorney General was acting pursuant to 
the delegation of power conferred upon him by Executive Order No. 
3420 dated March 24. 1921. whereby he was authorized to exercise 
the power and authority of the President under Section 9 of the 
Trading with the Enemy Act. 

22. That the next dav after the claims were allowed! Thomas W. 
Miller had two checks made out aggregating $0,453,979.97, payable 
to the National City Bank of New York, as attorney in| fact for the 
plaintiff, which were delivered to him personally by the Treasury 
of the United States on September 26, 1921, and that a few days 
later Miller took $500,000 in United States Liberty Bonds out of the 
possession of the United States and caused them to be deposited in 
the National City Bank of New York to the account! of Richard 
Merton. 

23. That on September 30. 1921, said Miller took said!checks with 
him personally to New York City, where he met said Riichard Mer¬ 
ton. John T. King, and Jess Smith and dined with them|at the Ritz- 

Carlton hotel in that citv. at which time Miller delivered the checks 
• * ' 

to Richard Merton. 

24. That the following day the $500,000 in Liberty [Bonds were 
delivered to Richard Merton, who instructed Goldman-pachs Com¬ 
pany, brokers, to divide the bonds into two parcels, one for $391,000 

and one for $124,000. and thereafter, to-wit, October 1. 1921, 

26 said Merton delivered to John T. King said $391,0()0 in bonds, 
and instructed Goldman-Sachs Company to deposit the re¬ 
mainder of the bonds to the account and for the disposal [of Greutert 
& Company, of Basel, Switzerland. 

25. That the said Miller and Jess Smith were in Nejw York at 
the time Richard Merton delivered to King said $391,000 in Liberty 
Bonds, and that $50,000 of said $391,000 of Liberty Bondj> were paid 
to Miller by King and/or Merton. Two-thirds of said '$391,000 in 
Liberty Bonds were paid by King and/or Merton to Jessj Smith and 
were later found in the personal accounts of Jess Smith land Harry 
M. Daugherty. 

26. That on May 7. 1926, the Grand Jury of the United States 
District Court for the Southern District of New York returned an 
indictment against Thomas W. Miller, Harry M. Daugherty, and 
John T. King, for violation of Section 37 of the United States 
Criminal Code for conspiracy to defraud the United Spates. The 
indictment charged, among other things, that said Miller, Paugherty, 
Kang and Jess Smith conspired together in obtaining thej allowance 
of the aforesaid claims filed on September 20, 1921, “whereby the 
United States was to be and was defrauded of its aforesaid govem- 

-3 I 
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mental functions and rights, and of the honest, impartial, unbiased, 
and unprejudiced services and judgment of said Thomas W. Miller 
as Alien Property Custodian and of said Harry M. Daugherty as 
Attorney General, touching the matters aforesaid.” Jess Smith com¬ 
mitted suicide before the indictment was returned, and John T. King 
died after the indictment was returned, and before the defendants 
were tried. Said Miller and Daugherty were tried together, and 
the first trial resulted in a disagreement of the jury. Said Miller 
and Daugherty were again tried together and the jury convicted 
Miller and disagreed as to Daugherty, whereupon the Court dis¬ 
missed the indictment as against Daugherty. The judgment of the 
Court was that said Miller should pay a fine of $5,000 and 

27 serve a term of eighteen months in the penitentiary. From 
that judgment said Miller appealed to the United States Cir¬ 
cuit Court of Appeals for the 2nd Circuit, and on February 6. 1028, 
said Circuit Court of Appeals affirmed the judgment of conviction 
(Miller v. United States. 24 Fed. (2d) 353). Said Miller thereupon 
applied to the Supreme Court of the United States for a writ of 
certiorari, which was denied (Miller v. United States, 276 U. S. 638). 

27. That Richard Merton. Fritz Zahn-Geigy and Leopold Dubois, 
well knowing the fact to be that at the time of the seizure thereof 
b} T the Alien Property Custodian, the said 33.360 shares of the capital 
stock of the American Metal Company, as aforesaid, were owned and 
controlled by the Metallbank und Metallurgische Gesellschaft and 

V V_. 

the Metallgesellschaft. as aforesaid, and in order to defraud the 
United States, combined, conspired, and confederated together to 
prepare, for the purpose of presenting the same to the Alien Prop¬ 
erty Custodian, two false, fraudulent and fictitious claims in which it 
was to be represented and alleged that the said 33,360 shares of stock, 
as aforesaid, were owned by and belonged to the plaintiff at the time 
of the seizure thereof; that in furtherance of such purpose and de¬ 
sign, and in order to defraud the United States, the said Richard 
Merton. Fritz Zahn-Geigy and Leopold Dubois, prepared and caused 
to be prepared two false, fraudulent, and fictitious claims in which 
it was alleged that the plaintiff was the owner of said 33.360 shares 
of the capital stock of the American Metal Company at the time of 
the seizure thereof by the Alien Property Custodian. 

28. That in furtherance of said combination, conspiracy and con¬ 
federation. and to carry into effect the unlawful purposes thereof, 
the said Richard Merton combined, conspired and confederated un¬ 
lawfully and fraudulently with John T. King and Jess Smith to 
defraud the United States by presenting to the Alien Property 

Custodian the two false, fraudulent and fictitious claims, as 

28 aforesaid, on behalf of the plaintiff: that the said Richard 
Merton. John T. King and Jess Smith in furtherance of said 

combinations, conspiracies and confederations to defraud the United 
States, as aforesaid, did present to and filed with Thomas W. Miller 
as Alien Property Custodian, two false, fraudulent and fictitious 
claims on behalf of the plaintiff, and. 

29. That by means of persuasions, combinations and unlawful 
promises, the said Merton, King and Smith influenced and procured 
the said Thomas W. Miller to act without loyally or faithfully serv¬ 
ing the interests of the Lmited States and to represent to the Attor- 
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ney General of the United States that the two said claims were legal 
and proper and to recommend the allowance thereof to i the Attorney 
General of the United States; that by the unlawful activities of the 
said Richard Merton, John T. King and Jess Smith, aijd in further¬ 
ance of the combinations, conspiracies and confederations, as afore¬ 
said, they procured the approval and the orders of allowance of the 
two said claims by the officers and agents of the Department of 
Justice. 

30. That at the time of the filing of said claims Nos. 7j094 and 7095 
on September 20, 1921. and of their purported allowance on Sep¬ 
tember 23. 1921. and of their payment by said Thomas W. Miller on 
or about September 20, 1921, said proceeds of the sale <^f said 33,360 
shares of the capital stock of the American Metal Company, together 
with accrued dividends and interest thereon, were held }by the Alien 
Property Custodian and the Treasurer of the United States for the 
benefit of the United States, and there was neither any 'authority in 
law then, nor is there authority in Law now, for the return of said 
interest, proceeds and dividends, or any part thereof, or| any income 
therefrom, to the plaintiff, as has hereinbefore been mori specifically 

set out, and the purported allowance of said two claims on 
29 September 23. 1921. and their subsequent payment] on or about 
September 26,1921, is null and void and of no effect in law in 
that said allowances were effected without authority ini law and in 
fraud of the vested rights and interests of the United Spates in and 
to said proceeds and dividends. 

31. That by reason of the facts and circumstances hereinabove set 
forth and of the said fraudulent and unlawful allowance and pay¬ 
ment of the two said claims, the plaintiff herein no\f holds the 
sum of $6,953,979.97, together with interest thereon at '6 per cent, 
per annum from and after September 26, 1921, in trust |as a trustee 
ex maleficio for the United States. 

Further answering said bill of complaint, the defendants, upon 
information and belief say: 

That on or about the 13th day of February 1918, the Uhited States 
then being at war with the German Empire, A. Mitchell Palmer, 
then Alien Property Custodian, acting as such in the exercise of the 
powers conferred upon him bv the Trading with the Enemy Act, 
and Executive orders issued thereunder, seized said 33.36P shares of 
the stock of the American Metal Company, upon the bopks of said 
company, as hereinbefore, alleged; that thereafter, and o]n or about 
the 26th day of November 1919 Francis P. Garvan. 1[hen Alien 
Property Custodian, acting in the exercise of the powers conferred 
upon him as incumbent of such office, and after due advertisement 
thereof, sold said shares of stock so seized by the Alien Property 
Custodian as hereinabove alleged. That plaintiff securedjthe allow¬ 
ance and payment of its claims through fraud and conspiracy, as 
hereinabove alleged, on or about the 26th day of September 1921; 
That eight years have elapsed since the time plaintiff secured the 
payment of said claims to the date of filing the bill of'complaint 
in this action, and plaintiff is in laches. 

Further answering the bill of complaint, the defendants, upon 
information and belief say: j 

That the plaintiff herein is incapable of maintaining and 
prosecuting this suit for the reason that during the period 
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from April 6. 19l7, to July 2. 1921, while the United States was 
at war with Germany, said plaintiff was an enemy of the United 
States within the meaning of the Trading with the Enemy Act, 
not holding a license granted by the President, in that it was a 
corporation, or other body of individuals, resident outside the United 
States and doing business within Germany, and had agents and/or 
agencies or branches in Germany. 

For a further and separate defense, defendants allege: 

1. That plaintiff is barred from instituting and prosecuting this 
action under the provisions of Public Resolution 53. of June 27, 
1934. and Executive Order Xo. 0981, dated March 2. 1935. since 
plaintiff is a corporation, or association in which a substantial legal 
or beneficial interest is owned directly or indirectly by persons and 
corporations to whom payment, conveyance, transfer, or delivery is 
now postponed under subdivision 1. 2. and 3 of said Executive 
Order Xo. 69S1. 

Wherefore, the defendants having fully answered the bill of 
complaint, and having set forth their counterclaim in this answer, 
pray: 

(1) That service of this answer and counterclaim be effected upon 
the plaintiff by service upon F. D. Me Kenney, its attorney of record 
in this case. 

(2) That the plaintiff be required to make answer to the counter¬ 
claim set forth in this answer as required by the rules of this 

court. 

31 (3) That! the plaintiff be required and directed to make 

and render to this Court and to these defendants an account¬ 
ing of the said monevs and Libertv Loan Bonds received bv the 
plaintiff, together with interest thereon at the rate of G per cent, 
per annum from and after September 26. 1921. 

(4) That the orders of allowance of the principal sums heretofore 
made to the plaintiff on September 23. 1921, be declared and held to 

be null and void, and of no force, effect, or validity and that said 

✓ • * %> 

orders of allowance be cancelled, vacated, set aside, and held for 
naught. 

(5) That this Court adjudge, order, and decree that the bill of com¬ 
plaint be dismissed, and that Homer S. Cummings. Attorney General 
of the United States, as successor to the Alien Property Custodian, 
and/or W. A. Julian, as Treasurer of the United States, are entitled 
to recover, for and on behalf of the United States, from the plaintiff 
the sum of $6,953,979.97, as set forth in their counterclaim, together 
with interest therCon at 6 per cent, per annum from and after Sep¬ 
tember 26, 1921, and all costs of the defendants in this behalf 
expended. 

(6) That this Court adjudge, order, and decree that the plaintiff 
forthwith pay, convey, transfer, assign, and deliver to Homer S. 
Cummings. Attorney General of the United States, as successor to 
the Alien Property Custodian, and/or W. A. Julian, as Treasurer 
of the United States, for and on behalf of the United States, the 
sum of $6,953,979.97, together with interest thereon at 6 per cent, 
per annum from and after September 26. 1921, and all costs of the 
defendants in this behalf expended. 
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(7) That the defendants have such other and further relief 

32 to which in the premises they may be justly afid equitably 
entitled. 

Geo. C. Sweeney, ! 

Assistant Attorney General, 

Leslie C. Garnett, | 

United States Attorney, 

Harry LeRoy JoneS, 

Attorney , Department of Jystice , 

Brice Toole, 

Attorney , Department of Justice, 

Attorneys for Defendants. 

i 

City of Washington, 

District of Columbia , ss: 

Brice Toole, being first duly sworn, deposes and says upon his 
oath; 

That he is an attorney in the Department of Justice ofj the United 
States, and one of the attorneys defending the above entitled action; 
and makes this verification for and on behalf of the defendants 
herein; that he has read the foregoing amended answer ajnd counter¬ 
claim, and knows the contents thereof; that the matters)and things 
therein stated as of his personal knowledge are true, and those stated 
upon information and belief he believes to be true. 

Brice T(x>le, 

Attorney , Department of Justice. 

Subscribed and sworn to before me this 25th day of Majrch 1935. 

[seal] Sophie D. Freemen, 

Notary Public , District of C\olumbia. 

Due service and receipt of a copy of the foregoing ajnswer and 
counterclaim admitted this 28th day of March 1935. 

McKenney, Flannery & Craigi4ill, 

F. D. McKenney, 

Attorneys for Plaintiff, j 
Bv Paul Rollins. 

33 Separate motion to strike defendants ’ amended 

counterclaim 

Filed June 28, 1935 j 

i 

* * 4c * 4> 4c | # 

Comes now Societe Suisse pour Valeurs de Metaux, by its attor¬ 
neys of record, and files this its separate motion to strike from 
defendants’ Amended Answer and Counterclaim filed herein under 
date of April 6th, 1935, all of the paragraphs numbered 1 to 31, 
both inclusive, which follow the word “Counterclaim”,j as same 
appears on manuscript page 5 of said Amended Answer and 
Counterclaim upon the grounds following: 

(a) That neither said Homer S. Cummings, Attorney General of 
the United States, in his own right or as Successor to the Alien 
Property Custodian, nor William A. Julian, individually or as 
Treasurer of the United States, is endowed by any applicable law, 
statutory or otherwise, with the right or power to institute! or main- 
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tain as against this Plaintiff any independent suit in equity arising 
out of the transactions which constitute the subject-matter of the 
suit at bar, and consequently is without lawful authority or power 
to counterclaim for or with respect to such subject matter; 

(b) That this honorable Court is without jurisdiction to entertain 
and determine said pretended and sham counterclaim either in its 
entirety or in any particular thereof whatever; 

(c) That the subject matter of the instant suit does not arise out 
of the transaction or transactions referred to in an}’ of said para¬ 
graphs numbered 1 to 31, both inclusive, of said counterclaim; 

(d) That each and every of the averments of fact contained 
in paragraphs 1 to 26. both inclusive, of defendants’ said counter¬ 
claim, if true, are irrelevant and immaterial with respect to plain¬ 
tiff's statutory right to recover so much of the “unallocated 

34 interest fund” as defined in Section 2S of the Act of October 
6, 1917, c. 106, as Amended by said Act of March 10, 1928, 
c. 167, Sec. 15, 45 Stat. 254, 273, as pursuant to the requirements of 
Section 26 of said Trading with the Enemy Act as Amended, had 
been duly allocated to the trusts designated as Trust E 731 and 
Trust E 945. and pertained to cl.vims numbered 7094 and 7095 as 
set forth in Plaintiff’s said bill of complaint herein. 

Wherefore, plaintiff respectfully moves the Court to strike the 
said counterclaim as put forth by defendants in its entirety from the 
pleadings filed in this cause. 

Societe Suisse pour Valeurs de Metaux, 
i McKenney, Flannery & Craighill, 

Bv Frederic I). McKenney. 

Its Attorneys of Record. 


Reeves, Todd, Ely & Beaty, 

Of Counsel. 

Receipt of the foregoing and annexed Separate Motion to Strike 
Defendants' Amended Counterclaim acknowledged this 28 day of 
June 1935. 

Brice Toole, 

H. L. Jones. 

Attorneys for Defendants. 

Order granting motion to strike defendants' amended answer and 

counterclaim 

Filed July 22. 1935 

******* 

This cause having come on to be heard on the separate motion of 
plaintiff Societe Suisse pour Valeurs de Metaux, to strike from 
defendants’ Amended Answer and Counterclaim so much thereof 
as follows the word “Counterclaim” on page 5, same being more pre¬ 
cisely identified as paragraphs 1 to 31, both inclusive, 
35 of said counterclaim, and the Court being now sufficiently in¬ 
formed in the premises is of opinion that plaintiff's said 
motion to strike is well founded in pertinent and controlling matter 
of law:— 
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It is this 22nd day of July 1935 Adjudged and Ordered that- 
plaintiff’s said motion to strike should be and same is hereby granted 
and said paragraphs 1 to 31, both included, of said Amended An¬ 
swer and Counterclaim should be and same hereby ard ordered to 
be stricken therefrom. 

Jennings B|iley, 

j Justice. 

No objection as to matter of form, and exception taken. 

B. T.. ! 

Geo. C. SweeneiI, 

Assistant Attorney General, 

A ttorneys for defendants. 

July 22. 1935. 


36 Motion to vacate the order sustaining 'plaintiff's j motion to 

strike defendant's counterclaim 

Filed August 9. 1935 j 

* * * * * * * 

Come now Homer S. Cummings, as Attorney Genejral of the 
United States, and as successor to the rights, powers, functions, and 
duties vested in the former Alien Property Custodian by the terms 
of the Trading with the Enemy Act, as amended, and byj Executive 
Orders and proclamations issued pursuant to said Act, ^nd W. A. 
Julian, as Treasurer of the United States, defendants herein, and 
jointly, separately and severally move the Court to vacate the order 
sustaining plaintiff’s motion to strike defendants’ counterclaim and 
to grant reargument of said motion to strike defendant^ counter¬ 
claim in the above-entitled cause, and for grounds in support of this 
motion, in addition to the grounds set forth in the points ahd author¬ 
ities filed herewith by said defendants, say: 

37 1. The defendants, and each of them, verily believe that 
Court to be in error in granting said motion to (strike de¬ 
fendants’ counterclaim and thus deciding that the Attorney Gen- 
eral, as successor to the rights, functions, and duties of (the Alien 
Property Custodian, lacks the power to institute and maintain said 
counterclaim herein, or that the Attornev General of the United 
States is not authorized, as such officer, to institute and maintain 
said counterclaim; all as more particularly set out in the support¬ 
ing memorandum of points and authorities submitted herewith. 

2. The defendants, and each of them, verily believe t}he Court 
to be in error in granting said motion to strike defendants!’ counter¬ 
claim and thus deciding that William A. Julian, as Treasurer of the 
United States, lacks the power to institute and maintain said counter¬ 
claim herein; all as more particularly set out in the supporting 
memorandum of points and authorities filed herewith. 

3. The defendants, and each of them, verily believe that Court 
to be in error in granting said motion to strike defendants’ said 
counterclaim and thus deciding that the Court is without juris¬ 
diction to entertain or determine said counterclaim. 

4. The defendants, and each of them, verilv believe the Court to 

7 7 4 / 

be in error in granting said motion to strike defendants’ said! counter¬ 
claim and thus deciding that the subject matter of the abovb-entitled 
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cause did not arise out of the transaction, or transactions, referred 
to in paragraphs numbered 1 to 31, both inclusive, of said counter¬ 
claim. 

5. The defendants, and each of them, verily believe the Court 
to be in error in granting said motion to strike said counter- 

38 claim and thus deciding that the averments of fact con¬ 
tained in paragraphs 1 to 26, both inclusive, of defendants’ 

counterclaim are irrelevant and immaterial with respect to plain¬ 
tiff’s alleged right to recover so much of the “unallocated interest 
fund” as defined in Section 28 of the Trading with the Enemy Act, 
approved October 6, 1917, as amended by the Settlement of War 
Claims Act of March 10. 1928. or pursuant to the requirements of 
Section 26 of said Trading with the Enemy Act, as amended, had 
been allocated to the trusts pertaining to the claims set forth in 
plaintiff’s bill of complaint herein. 

Wherefore defendants, and each of them, respectfully move the 
Court to vacate the order granting plaintiff’s motion to strike de¬ 
fendants’ counterclaim, and to grant a reargument and rehearing of 
the cause. 

Geo. C. Sweeney, 

i Assistant Attorney General , 

Leslie C. Garnett, 

United States Attorney , 
Harry LeRoy Jones, 

Attorney , Department of Justice , 

Brice Toole, 

Attorney , Department of Justice , 

Attorneys for Defendants. 

Due service and receipt of a copy of the foregoing motion and 
memorandum of points and authorities in support, of said motion are 
admitted this 9th day of August, 1935, and no objection will be made 
as to the time of filing this motion. 

McKenney, Flannery & Craighill, 

Bv F. D. McKenney, 

V 7 

Attorneys for Plaintiff. 

39 Defendants' supplemental motion for leave to file amended 

answer containing counterclaim should defendants' motion 
to vacate order strilcing the counterclaim from defendants' 
answer he denied , and defendants' reguest that said motions 
he considered together 

Filed September 9, 1935 

******* 

Come now Homer S. Cummings as Attorney General of the United 
States, on behalf of the United States, and as successor to the rights, 
powers, functions, and duties vested in the former Alien Property 
Custodian by the Terms of the Trading with the Enemy Act, as 
amended, and by Executive Orders and proclamations issued pursu¬ 
ant to said Act, and W. A. Julian as Treasurer of the United States, 
defendants herein, and move the Court to enter an order permitting 
the defendants to file an amended answer containing a counterclaim 




I 
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in lieu of cross-bill, similar in form and content to i the counter¬ 
claim stricken from defendants’ answer by the Court’s or- 

40 der entered in the above-entitled case on July 22,11935, by Mr. 
Justice Jennings Bailev, should the Court overrule defend- 

ants’ now pending motion to vacate the last said order,! and only in 
that event; and come said defendants and request that the foregoing 
motion be taken bv the court and considered with said motion to 
vacate, filed on July 22. 1935, as if it were a part thereof; and for 
grounds in support of the foregoing motion and requesjt say: 

1. That on August 29, 1935, by Executive Order No. 17163, a true 

and accurate copy of which is attached hereto, marked fExhibit A” 
and made a part hereof, the President of the United States vested 
in the Attorney General full power to vacate certaiji orders of 
allowance made in purported pursuance of § 9 of the Trading with 
the Enemy Act, as amended, and authorized and directed him to file 
counterclaims in such cases in suits brought agaiijist him as 
successor to the Alien Property Custodian; j 

2. That the defendant, Homer S. Cummings, Attorney General of 
the United States, is of the opinion that this is a proper case in 
which to exercise the powers and authority vested in Him by said 
Executive Order No. 7103. and is desirous of exercising tjhe same by 
filing of a counterclaim in the above-entitled case; 

3. That the defendants verily believe that said counterclaim, if 
permitted to be filed in the above-entitled case pursuant t<p Executive 
Order No. 7163. will meet in every respect the objection of the Court, 
as expressed by Mr. Justice Jennings Bailey in his memorandum 
of opinion given on July 1, 1935, in the case of Albert Jensen v. 
Homer S. Cummings, Attorney General, et al., in whjich memo¬ 
randum of opinion Mr. Justice Bailey set forth his reasons for 
his opinion that plaintiff’s motion to strike defendants’ counterclaim 

in said case should be granted. j 

41 4. That a full, true, and correct copy of the counterclaim 
which defendants desire to file is attached hereto marked 

‘•Exhibit B” and is by this reference made a part hereof. 

5. That the foregoing motion should be taken and 'considered 
together with defendants’ now pending motion filed Augikst 9, 1935, 
entitled “motion to vacate the order sustaining plaintiff’s! motion to 
strike defendants’ counterclaim” for that— ! 

a. It will conserve the time of this Court in clearing upj the whole 
matter with one oral argument; 

b. It will avoid the necessity of an appeal from the fijrst motion 

should the Court feel disposed to grant this motion; | 

c. It will avoid the necessity of making separate application for 
appeal should the Court rule against defendants upon botlji motions; 

d. It will save time and expense for all parties concerned. 

Angus D. MacLean, j 
Assistant Attorney General , 
Leslie C. Garnett, j 
United States Attorney, 
Harry LeRoy Jones, i 
Attorney , Department of Justice, 

Brice Toole, i 

Attorney , Department of Justice, 

Attorneys for the Defendants . 
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42 City of Washington, 

District of Columbia, ss: 

Brice Toole, being first duly sworn, says that he is an attorney in 
the Department of Justice and is of record in the above-entitled case; 
that he has prepared the defendants' foregoing and annexed motion 
and request, knows the contents thereof, and that the matters and 
things therein recited are true as he is informed and verily believes. 

Brice Toole. 

Subscribed and sworn to before me this 4th dav of September 
1935. 

[seal] i Sophie D. Freeman, 

Notary Public in and for the District of Columbia „ 

My Commission expires on the 21st day of October 1935. 

To: McKenney, Flannery and Craighill, 

i Attorneys for Plaintiff: 

Please take notice that the clerk has been instructed to call the 
foregoing motion for hearing of oral argument at the time of the 
hearing of oral argument on defendants’ pending “Motion to vacate 
the order sustaining plaintiff's motion to strike defendants’ counter¬ 
claim", and before the Honorable Justice who will hear said 
argument. 

Harry LeRoy Jones. 

Attorney . Department of Justice , 

Brice Toole, 

Attorney , Department of Justice , 

Attorneys for the Defendants. 

43 Service of copy of foregoing motion and request, and of 
accompanying memorandum of points and authorities in sup¬ 
port thereof, acknowledged this 9th day of September 1935. 

McKenney, Flannery & Craighill, 
By R. A. Bogley, 

Attorney for Plaintiff. 

44 Exhibit A 

EXECUTIVE ORDER 

Authorizing the Attorney General to Revoke Certain Executive 
Allowances of Claims Filed under Section 9 of the Trading with 
the Enemy Act, as Amended, and Directing Him to Institute Suits 
for Recovery of Moneys and Properties Paid and Delivered There¬ 
under 

By virtue of and pursuant to the authority vested in me by section 
o (a) of the Trading with the Enemy Act, approved October 6, 1917 
(40 Stat. 411, 415), as amended, it is ordered as follows: 

1. The Attorney General of the United States is hereby vested 
with full power and authority to revoke or vacate any order or or¬ 
ders issued in favor of any claimant or claimants in purported pur¬ 
suance of section 9 of the said Trading with the Enemy Act, as 
amended, which, in his opinion, have been made or allowed without 
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authority of law, or as a result of misrepresentations linade by any 
such claimant or by any authorized representative, agent!, or attorney 
of any such claimant, or as a result of fraud on the partj of any such 
claimant or any authorized representative, agent, or attorney of any 
such claimant, or as a result of collusion of any such claimant, his 
agent, attorney or representative, with any officer or employee of the 
United States, with like effect as if the President had personally 
revoked or vacated such order or orders. 

2. The Attorney General is hereby authorized and directed to in¬ 
stitute any suit, counterclaim, or other legal proceeding, at law or 
in equity, in the name of the Attorney General as [successor to 

45 the Alien Property Custodian, or in the name ofl the United 
States, and to do any other lawful act, deemed iiecessary by 

him, for the purpose of reclaiming or recovering money}? and prop¬ 
erties paid or delivered to any claimant or claimants asj a result of 
any order or orders issued in purported pursuance of the said sec¬ 
tion 9 of the Trading with the Enemy Act, as amended, yhich in his 
opinion have been made without authority of law, or as| a result of 
misrepresentations made by any such claimant or by any! authorized 
representative, agent, or attorney of any such claimant, oi[ as a result 
of fraud on the part of any such claimant or any authorized repre¬ 
sentative, agent, or attorney of any such claimant, or as a result of 
collusion of any such claimant, his agent, attorney, or representative, 
with any officer or employee of the United States; and the institu¬ 
tion by the Attorney General of any such legal proceedifng, suit or 
counterclaim, either at law or in equity, shall be an authorized exer¬ 
cise by him of the power and authority vested in him by (paragraph 

1 of this order. 1 

(Signed) Franklin D. Roosevelt. 

The White House, 

August 29 , 1935. j 

i 

(No. 7163) 1 

46 Exhibit B 

i 

And for Further Defense to the bill of complaint, each} averment 
and matter hereinafter appearing as a part of the counterclaim 
which is appropriate to the defense of the bill of complaint is 
expressly incorporated herein and made a part of this ainswer. 

i 

I 

COUNTERCLAIM 

Upon information and belief the defendants say in counterclaim: 

1. That Richard Merton was at all of the times hereinafter men¬ 
tioned, including particularly the period from January li 1918, to 
October 1, 1921, the President of the Metallgesellschaftf and the 
Chairman of the Board of Directors of the Metallbank uijd Metal- 
lurgische Gesellschaft and an officer and director of the !plaintiff, 
and he was an agent and representative of the plaintiff in the several 
transactions, hereinafter more specifically described and set forth, 
in prosecuting the aforesaid claims for the return to the plaintiff of 
the money and property held by the Alien Property Custodian and 
the Treasurer of the United States in Trusts in the name^ of said 


i 
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Metallbank und Metallurgische Gesellschaft and the MetaHgesell- 
schaft and in all the things done by him in connection therewith. 

2. That John T. King during all of the times hereinbefore men¬ 
tioned was a private individual and citizen of the State of Connecti¬ 
cut. by profession a financier, and at the time of the transactions 
hereinafter to be mentioned maintained an office and residence in 
the City of Xew York. 

3. That from March 5, 1921, until his death on May 30, 1923, 

Jess Smith was a private individual and a citizen and resident 

47 of Washington Court House, Ohio, holding no office or com¬ 
mission of any kind or character under the Government of 

the United States, and actually resided during said period of time 
in the District of Columbia. 

4. From March 16, 1921, until April 8, 1925. Thomas W. Miller 
was the duly appointed, qualified, and acting Alien Property Cus¬ 
todian of the United States. 

5. From April 8, 1918, until on or about April 10, 1921, George E. 
Williams was an attorney in the Claims Division of the Office of the 
Alien Property Custodian in Washington, D. C.; and on or about 
April 10. 1921. he was made Chief of the Claims Division by said 
Thomas W. Miller, then Alien Property Custodian, and on May 1, 
1921, he was appointed Managing Director for the Alien Property 
Custodian by said Thomas W. Miller and continued to hold that 
position until he resigned on June 30, 1924. 

6. From March 5, 1921, until March 28, 1924, Harry M. Daugherty 
was the duly appointed, qualified, and acting Attorney General of 
the United States. 

7. Alfred Merton is a member of the Merton family of Frankford 
a/M, Germany, and is a brother of said Richard Merton and was 
during the period of time hereinbefore stated the President of the 
Metallbank und Metallurgische Gesellschaft and a Director of the 
Metallgesellschaft, and also an official of the plaintiff. 

8. Fritz Zahn-Geigv was at all of the times herein mentioned Pres¬ 
ident of the Board of Directors of the plaintiff. 

9. Leopold Dubois was at all of the times herein mentioned Pres¬ 

ident of the Swiss Bank Corporation of Basel, Switzerland. 

48 10. That the Metallbank und Metallurgische Gesellschaft 
and the Metallgesellschaft, as aforesaid, at all of the times 

hereinbefore and hereinafter to be mentioned were corporations, or 
limited companies, organized and existing under the laws of Ger¬ 
many, and doing business within the territory of Germany. 

11. That during the year 1910 the said Richard Merton, together 
with other members of the Merton family, organized the plaintiff 
as a corporation under the laws of Switzerland with its principal 
place of business at Basel, Switzerland, with the majority of ine 
capital stock of the said plaintiff owned and controlled by said 
Metallbank und Metallurgische Gesellschaft and the Metallgesell¬ 
schaft, and that during all of the times hereinbefore and hereinafter 
to be mentioned, the Societe Suisse pour Valeurs de Metaux was 
owned, controlled and dominated by the Metallbank und Metallur¬ 
gische Gesellschaft and the Metallgesellschaft through said Richard 
Merton and Alfred Merton and/or the Merton family. 

12. At the time of the enactment of the Trading with the Enemy 
Act on October 6, 1917, the Metallbank und Metallurgische Gesell- 


CUMMINGS, ATTY. GEN., VS. SOCIETE SUISSE DE jMETAUX 27 

schaft and Metallgesellschaft were the owners of 48 percent of *he 
capital stock of the American Metal Company, a corporation or¬ 
ganized and existing under and by virtue of the laws j of the State 
of New York. Pursuant to the requirement of said Act, the Ameri¬ 
can Metal Company filed a report with A. Mitchell Paltner, the then 
Alien Property Custodian, in which said 48 percent ojf the capital 
stock of the American Metal Company was shown to bp owned and 
controlled by said Metallbank und Metallurgische Gesellschaft and 
Metallgesellschaft. Pursuant to such report said Aliten Property 
Custodian, during the period of the war betweep the United 

49 States and Germany, acting under the authority yested in him 
by the Trading with the Enemy Act and the Executive orders 

of the President issued thereunder, duly determined thaf the Metall¬ 
bank und Metallurgische Gesellschaft and Metallgeseljschaft were 
enemies of the United States within the meaning of s^id Act, not 
holding licenses granted by the President, and thereupon! duly seized 
upon the books of paid American Metal Company said 48 percent 
of said capital stock in the name of said Metallbank mid Metallur¬ 
gische Gesellschaft and Metallgesellschaft. 

1$. That thereafter, during the year 1918, after due a4vertisement 
thereof, the Alien Property Custodian sold all of the aforesaid shares 
of the American Metal Company which had theretofore| been seized 
in the name and as the property of the Metallbank and Metallur¬ 
gische Gesellschaft and the Metallgesellschaft, and deposited the 
proceeds in the Treasury of the United States in Trust E-731 in the 
name of said Metallbank und Metallurgische Gesellscljaft and in 
Trust E-945 in the name of Metallgesellschaft. 

14. That in March 1921, Richard Merton came to the United 
States, representing the plaintiff, and upon his arrival iri New York 
City he employed one John Foster Dulles, a member of tpe law firm 
of Sullivan & Cromwell, of New York City, to present to Thomas 
W. Miller, Alien Property Custodian, the matter of the presentation 
of a claim of the plaintiff for return to it of the proceeds' of the sale 
of the aforesaid stock of the American Metal Company! 

15. That said John Foster Dulles came to Washington,! D. C., and 
laid before the Alien Property Custodian, and George E h Williams, 
for their consideration, the matter of returning to tlje plaintiff 

the proceeds of said sale of American Metal j Company 

50 stock. Thomas W. Miller thereupon called into tihe confer¬ 
ence George E. Williams, who thereafter advised John Foster 

Dulles that the claim could not be allowed to the plaintiff under the 
provisions of the Trading with the Enemy Act, as amende^. There¬ 
after the said Dulles returned to New York City arid advised 
Richard Merton that the claim of the plaintiff could not be allowed. 

16. That in or about the month of April 1921, Richard Merton 
met said John T. King, who, a few days later, introduced him to 
said Jess Smith. That subsequently said John T. King and Jess 
Smith introduced Richard Merton to Thomas W. Miljler, Alien 
Property Custodian, and that thereafter King and Smith assisted 
Merton in his negotiations with Miller. 

17. That upon the advice of John T. King, the said Richard 
Merton in July 1921, filed his claim papers through J^ss Smith 
with Thomas W. Miller, as Alien Property Custodian. j 
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18. That George E. Williams, an attorney in the Claims Division 
of the office of the Alien Property Custodian considered the claims, 
so filed on Merton's behalf, not allowable for the reason that the 
plaintiff could not recover a debt claim under Section 9 of the 
Trading with the Enemy Act, as amended, and that thereafter said 
Thomas W. Miller and George E. Williams permitted Richard 
Merton to withdraw from the files of the Alien Property Custodian 
all the claim papers presented with said claims in July 1921. 

19. That in August 1921 Merton met John T. King and Jess 
Smith, and delivered to Jess Smith new claim papers in which, 
the plaintiff for the first time asserted ownership of the shares, 
alleging an oral transfer of the beneficial ownership of the shares 

by the German companies to the Swiss company in March 1917. 

51 20. That on September 20, 1921. the plaintiff's new claims, 
with documents aggregating approximately eighty printed 

pages, were filed with Miller. Alien Property Custodian. 

21. That the very’ next day, September 21. 1921, said Miller trans¬ 
mitted letters to the Attorney General recommending the allow- 
ance of said claims and that on September 23, 1921, orders and 
letters directing their payment were transmitted bv the Attorney 
General’s office to said Alien Property Custodian. That in direct¬ 
ing and ordering said payment the Attorney General was acting 
pursuant to the delegation of power conferred upon him by Execu¬ 
tive Order No. 3420 dated March 24. 1921. whereby he was author¬ 
ized to exercise the power and authority of the President under 
Section 9 of the Trading with the Enemy Act. 

22. That the next day after the claims were allowed, Thomas W. 
Miller had two checks made out aggregating $6,453,979.97. payable 
to the National Citv Bank of New York, as attorney in tact for 
the plaintiff, which were delieverd to him personally by the Treasury 
of the United States on September 26. 1921. and that a few days 
later Miller took $500,000 in United States Liberty Bonds out of the 
possession of the United States and caused them to be deposited in 
the National City Bank of New York to the account of Richard 
Merton. 

23. That on September 30. 1921. said Miller took said checks with 
him personally to New York City, where he met said Richard Mer¬ 
ton, John T. King, and Jess Smith and dined with them at the 
Ritz-Carlton hotel in that city, at which time Miller delivered the 

i 

checks to Richard Merton. 

24. That the following day the $500,000 in Liberty Bonds were 
delivered to j Richard Merton, who instructed Goldman-Sachs 

52 Company, brokers, to divide the bonds into two parcels, one 
for $391,000 and one for $124,000. and thereafter, to-wit. 

October 1. 1921, said Merton delivered to John T. King said $391,000 
in bonds, and instructed Goldman-Sachs Company "to deposit the 
remainder of the bonds to the account and for the disposal of 
Greutert & Company of Basel, Switzerland. 

25. That the said Miller and Jess Smith were in New York at 
the time Richard Merton delivered to King said $391,000 in Liberty 
Bonds, and that $50,000 of said $391,000 of Liberty Bonds were 
paid to Miller by King and/or Merton. Two-thirds oi said $391,000 
in Liberty Bonds were paid by King and/or Merton to Jess Smith 
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and were later found in the personal accounts of Jes^ Smith, and 
Harry M. Daugherty. 

26. That on May T, 1926, the Grand Jury of the United States 
District Court for the Southern District of New York! returned an 
indictment against Thomas W. Miller, Harry M. Daugherty, and 
John T. King, for violation of Section 37 of the United States 
Criminal Code for conspiracy to defraud the United (States. The 
indictment charged, among other things, that said Millerj, Daugherty, 
King, and Jess Smith conspired together in obtaining tl|ie allowance 
of the aforesaid claims filed on September 20, 1921, “Whereby the 
United States was to be and was defrauded of its aforesaid govern¬ 
mental functions and rights, and of the honest, impartial, unbiased 
and unprejudiced services and judgment of said Thomajs \V. Miller 
as Alien Property Custodian and of said Harry M. Djaugherty as 
Attorney General, touching the matters aforesaid.” Jess] Smith com¬ 
mitted suicide before the indictment was returned, and John T. 
King died after the indictment was returned, and before the de¬ 
fendants were tried. Said Miller and Daugherty were tried together 

and the first trial resulted in a disagreement of the Jury. 

53 Said Miller and Daugherty were again tried together and the 
Jury convicted Miller and disagreed as to Daugherty, where¬ 
upon the Court dismissed the indictment as against Daugherty. The 
judgment of the Court was that said Miller should paly a fine of 
$5,000 and serve a term of eighteen months in the penitentiary. 
From that judgment said Miller appealed to the Uilited States 
Circuit Court of Appeals for the 2nd Circuit, and on February 6, 
1928, said Circuit Court of Appeals affirmed the judgment of con¬ 
viction (Miller v. United States, 24 Fed. (2d) 333). $aid Miller 
thereupon applied to the Supreme Court of the United! States for 
a writ of certiorari, which was denied (Miller v. United States, 
2T6 U. S. 63S.) 

27. That Richard Merton, Fritz Zahn-Geigy, and Leopold Dubois, 
well knowing the fact to be that at the time of the seizure thereof 
by the Alien Property Custodian, the said 33,360 shares \)f the cap¬ 
ital stock of the American Metal Company, as aforesaid, were 
owned and controlled bv the Metallbank und Metallurgische Gesell- 
schaft and the Metallgesellschaft, as aforesaid, and in order to de¬ 
fraud the United States, combined, conspired, and confederated to¬ 
gether to prepare, for the purpose of presenting the same to the 
Alien Property Custodian, two false, fraudulent and fictitious claims 
in which it was to be represented and alleged that the ^aid 33,360 
shares of stock, as aforesaid, were owned by and belonged to the 
plaintiff at the time of the seizure thereof: that in furtherance of 
such purpose and design, and in order to defraud the Uniited States, 
the said Richard Merton, Fritz Zahn-Geigy, and Leopold Dubois, 
prepared and caused to be prepared two false, fraudulent and ficti¬ 
tious claims in which it was alleged that the plaintiff was j the owner 
of said 33.360 shares of the capital stock of the American Metal 
Company at the time of the seizure thereof by the Aliep Property 

Custodian. 

54 28. That, in furtherance of said combination, conspiracy and 
confederation, and to carry into effect the unlawful purposes 

thereof, the said Richard Merton combined, conspired and! confeder- 

i 

l 
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ated unlawfully and fraudulently with John T. Kin" and Jess Smith 
to defraud the United States by presenting to the Alien Property 
Custodian, the two false, fraudulent and fictitious claims, as afore¬ 
said, on behalf of the plaintiff; that the said Richard Merton, John 
T. King and Jess Smith in furtherance of said combinations, con¬ 
spiracies and confederations to defraud the United States, as afore¬ 
said, did present to and filed with Thomas W. Miller as Alien Prop¬ 
erty Custodian, two false, fraudulent and fictitious claims on behalf 
of the plaintiff, and, 

29. That by means of persuasions, combinations and unlawful 
promises, the said Merton, King and Smith influenced and procured 
the said Thomas W. Miller to act without loyally or faithfully serv- 

V « v 

ing the interests of the United States and to represent to the Attorney 
General of the United States that the two said claims were legal and 
proper and to recommend the allowance thereof to the Attorney Gen¬ 
eral of the United States; that by the unlawful activities of the said 
Richard Merton, John T. King and Jess Smith, and in furtherance 
of the combinations, conspiracies and confederations, as aforesaid, 
thev procured the approval and the orders of allowance of the two 
sai5 claims by the officers and agents of the Department of Justice. 

30. That at the time of the filing of said claims Nos. 7094 and 
7095 on September 30, 1921, and of their purported allowance on 
September 23, 1921, and of their payment by said Thomas W. Miller 
on or about September 26, 1921, said proceeds of the sale of said 
33,360 shares of the capital stock of the American Metal Com¬ 
pany, together with accrued dividends and interest thereon, 

55 were held by the Alien Property Custodian and the Treasurer 
of the United States for the benefit of the United States, and 

there was neither anv authority in law then, nor is there authority in 
law now, for the return of said interest, proceeds and dividends, or 
any part thereof, or any income therefrom, to the plaintiff, as has 
hereinbefore been more specifically set out, and the purported allow¬ 
ance of said two claims on September 23, 1921, and their subsequent 
payment on or about September 26, 1921, is null and void and of no 
effect in law in that said allowances were effected without authority 
in law and in fraud of the vested rights and interests of the United 
States in and to said proceeds and dividends. 

31. That by reason of the facts and circumstances hereinbefore set 
forth and of the said fraudulent and unlawful allowance and pay¬ 
ment of the two said claims, the plaintiff herein now holds the sum 
of $6,953,979.97, together with interest thereon at 6 per cent, per an¬ 
num from and after September 26, 1921, in trust as a trustee ex 
maleficio for the United States. 

56 Order denying motion, for leave to file amended answer con¬ 

taining counterclaim 

Filed November 1, 1935 

******* 

This case having come on to be further heard upon defendants’ 
motion for re-argument and to vacate the order of this Court passed 
and entered in the above entitled cause on the 22d day of July, 1935, 
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whereby paragraphs 1 to 31, both included, of defendants’ amended 
answer and counterclaim were ordered to be stricken tljierefrom, and 
also upon said defendants’ supplemental motion for leave to file an 
amended answer containing counterclaim in certain Circumstances, 
and both said motion to vacate and said supplemental motion for 
leave to file amended answer containing counterclaim ijn certain cir¬ 
cumstances having been considered by the Court:— 

It is this 1st day of November, A. 1)., 1935, Adjudged! and Ordered 
that each of said motions be, and the same is hereby qverruled and 
denied. 

Jennings Pailey, 

Justice. 

No objection to above Order in matter of form. 

W. W.! Scott, 

a kief Atty. 

Brice Toole, 

Far Defendants. 

To the entry of the foregoing order each of said defendants, by 
his attorneys of record, in open Court notes objection land reserves 
exception, which said exception is allowed. 

Jennings I^ailey, 

J ustiae. 

i 

i 

57 Order allowing special appeals 

Filed February 4, 1936 

! 

United States Court of Appeals for the District of Columbia 

I 

Nos. 2537 and 2538. January Term, 1936 ! 


Equity No. 51,836 

Homer S. Cummings, Attorney General of the United States, 
and AV. A. Julian, Treasurer of the United States 

vs. ! 

i 

Societe Suisse Pour Valeurs de Metaux ! 

j 

■ i 

I 

I 

i 

Homer S. Cummings. Attorney General of tiie United States, 
and W. A. Julian, Treasurer of the United States, Petitioners 

i 

vs. ! 

i 

Societe Suisse Pour Valeurs de Metaux j 

i 

On consideration of the petitions for allowance of special appeals 
in the above entitled causes from order striking counterclaim and 
order denying leave to reinstitute same under Executive! Order No. 
7163, of the Supreme Court of the District of Columbia entered 
therein on July 22, 1935 by Mr. Justice Jennings Bailey, and the 
motions to consolidate the appeals, 


i 
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It is ordered by the Court that the petitions and motions be and 
they are hereby granted, and special appeals allowed as prayed. 

i Per Mr. Chief Justice Martin. 

January 30, 1936. 

A true Copy. 

Test: 

[seal] i Henry W. Hodges, 

Clerk, of the United States Court of Appeals 

for the District of Columbia. 

58 Assignment of errors 

Filed February 8, 1936 

******* 

Come now Homer S. Cummings, Attorney General of the United 
States, on behalf of the United States, and as successor to the rights, 
powers, functions, and duties vested in the Alien Property Cus¬ 
todian by the terms of the Trading with the Enemy Act, as amended, 
and by Executive Orders and Proclamations issued pursuant to said 
Act, and W. A. JULIAN, Treasurer of the United States, defend¬ 
ants in the above-entitled case, and say that the Court erred: 

1. In granting plaintiff’s motion to strike the counterclaim from 
defendants’ answer by entering its order, to that effect, on July 22, 
1935, for the reasons that— 

(a) the United States is the true party defendant to this suit, 
and the Attorney General is fully authorized to institute and pros¬ 
ecute said counterclaim in its behalf: 

(b) the Attorney General, as successor to the Alien Property 
Custodian, is a trustee for the United States and, therefore, has 
the power and authority to institute and maintain said counter¬ 
claim. 

59 2. In denying defendants’ motion to vacate said order of 
July 22, 1935, by entering its order, to that effect, on Novem¬ 
ber 1. 1935, for the reasons mentioned in the foregoing paragraph 
numbered “1.” 

3. In denying defendants’ motion for leave to re-institute said 
counterclaim under Executive Order No. 7163 by entering its order, 
to that effect, on November 1, 1935. for the reason that— 

(a) the Attorney General, as successor to the Alien Property Cus¬ 
todian, and therefore as an officer of the United States authorized 
to exercise any rights or powers in respect to the subject matter of 
said counterclaim in like manner as though he were the absolute 
owner thereof, has full power and authority to institute and main¬ 
tain said counterclaim. 

4. In other respects apparent of record. 

Jas. W. Morris, 

1 Assistant Attorney General , 

Leslie C. Garnett. 

United States Attorney , 
Harry LeRoy Jones. 

Attorney , Department of Justice , 

Brice Toole. 

Attorney . Department of Justice , 

Attorneys for the Defendants . 
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60 Designation of record i 

i 

Filed February 4, 1936 j 

I 

* * * * * * if. 

The United States Court of Appeals for the District of Columbia 
having, under date of January 30, 1936, allowed special appeals to 
said court from orders of the Supreme Court of thb District of 
Columbia in the above entitled cause, granting plaintiff’s motion to 
dismiss defendants’ counterclaim and denying defendants’ motion 
to reinstitute the same, the above named defendants, by their attor¬ 
neys, request the Clerk of the Supreme Court of th6 District of 
Columbia to prepare the transcript of record on appeal in said cause, 
and include in said transcript the following: | 

1. Bill of Complaint, filed September 4, 1930. j 

2. Memorandum: Answer filed January 6, 1931. 

3. Suggestion of retirement from office of defendants Howard 
Sutherland and Walter O. Woods, and motion to sulistitute Urey 
Woodson and William Alexander Julian, their respective successors 

in office, as parties defendant, filed August 18, 11)33. 

61 4. Order substituting Urey Woodson and William Alexan¬ 
der Julian as parties defendant, filed August 18, 1933. 

5. Motion to substitute the Attorney General as a party defendant 

vice Urey Woodson, Alien Property Custodian, filed December 28, 
1934. ' | 

6. Order substituting the Attorney General as a party defendant, 
filed December 28, 1934. 

7. Memorandum: Motion for leave to file Amended Answer and 

Counterclaim, filed March 28, 1935. I 

8. Memorandum: Order granting motion for leave to file amended 
answer and counterclaim dated and filed April 6, 1935. j 

9. Amended answer and counterclaim filed April 6, 1935. 

10. Separate motion to strike defendants’ amended counterclaim 
(but excluding memorandum of points and authorities) filed June 
28, 1935. 

11. Order, dated July 22, 1935, granting plaintiff’s motion to strike 
defendants’ amended counterclaim, filed July 22, 1935. j 

12. Motion to vacate order of July 22, 1935, striking jdefendants’ 
amended counterclaim (but excluding memorandum of I points and 
authorities in support thereof), filed August 9. 1935. i 

13. Supplemental motion for leave to file amended a|nswer con¬ 

taining counterclaim should defendants’ motion to vacate prder strik¬ 
ing the counterclaim from defendants’ answer be denied, Vnd defend¬ 
ants’ request that said motions be considered together (bujt excluding 
memorandum of points and authorities in support thereof), filed 
September 9, 1935. ^ . j 

14. Order, dated November 1, 1935, denying defendants’ motion 

for leave to file amended answer containing counterclaim, filed 
November 1, 1935. I 

15. Memorandum: Certified copy of order of United Spates Court 
of Appeals for the District of Columbia, dated January 30, 1936, 
granting petitions for allowance of special appeals filed herewith. 


i 

I 
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16. This designation of record. 

62 IT. The clerk's certificate. 

Jas. W. Morris, 

Assistant Attorney General ’, 
Leslie C. Garnett, 

United States Attorney , 
Harry Leroy Jones, 

Attorney^ Department of Justices 
Brice Toole, 

Attorneys Department of Justices 

Attorneys for the Defendants. 

Receipt of copies of the foregoing designation acknowledged this 
3d day of February, 1936. 

McKenney, Flennery & Craighill, 

F. D. McKenney, 

Per Paul Rollins. 

i Attorney for Plaintiff. 

63 Supreme Court of the District of Columbia 

United States of America. 

District of Columbia . ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 62, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 51836 in Equity, 
wherein Societe Suisse Pour Valeurs De Metaux is Plaintiff, and 
Howard Sutherland, Alien Property Custodian, et ah. are De¬ 
fendants, as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th day of February, 1936. ! 

[seal] " Frank E. Cunningham. 

Clerk. 

By Chas. B. Coflin. 

Assistant Clerk. 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6643. Homer S. Cummings. Attorney General of the United 
States et ah, appellants, vs. Societe Suisse Pour Valeurs De Metaux. 
United States Court of Appeals for the District of Columbia. 
Filed Feb. IT. 1936. Henrv W. Hodges, Clerk. 
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l 

I 

Supreme Court of the District of Columbia 
No. 57246 in Equity I 

i 

Albert Jensen, plaintiff | 

vs. | 

Urey Woodson, as Alien Property Custodian, and W. |A. Julian, 
as Treasurer of The United States of America, defendants 

United States of America, j 

District of Columbia , ss: 

Be it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and pro¬ 
ceedings had, in the above-entitled cause, to wit: 

1 In the Supreme Court of the District of Colum|bia 

I 

i 

Equity No. 57246 j 

i 

Albert Jensen, plaintiff j 

vs. 

Urey Woodson, as Alien Property Custodian, and W. A. Julian, 
as Treasurer of The United States of America, defendants 

Memoranda ! 

i 

i 

June 1, 1934. Bill of complaint, filed. j 

August 20, 1934. Defendants’ defense in point of la^, answer 
to bill of complaint and counterclaim, filed. 

I 

Order granting leave to file an amended bill of complaint 

\ 

i 

Filed November 27, 1934 

i 

i 

In the Supreme Court of the District of Columbia 

| 

Holding an Equity Court 

i 

Equity No. 57246 j 

Albert Jensen, plaintiff I 

vs. | 

Homer S. Cummings, as Attorney General of the Unitee! States, 
and W. A. Julian, as Treasurer of the United States, 

DEFENDANTS i 

i 

i 

i 

2 Upon consideration of the motion of plaintiff for 'leave to 

file an amended bill of complaint, it is this 27th j day of 

November 1934. i 

I 

i 

i 

i 


i 
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Ordered that said amended bill of complaint be filed. 

Alfred A. Wheat, 

Chief Justice. 

Consent: 

Harry Li:Roy Jones, 

Attorney , Department of Justice. 

Attorney for Defendants. 

Amended hill of complaint 

Filed November 27,1934 

******* 


Albert Jensen brings this amended bill against Homer S. Cum¬ 
mings as Attorney General of the United States and W. A. Julian 
as Treasurer of the United States and alleges and shows:— 

1. That the plaintiff is a citizen or a subject of the Kingdom of 
Denmark, residing in the City of Copenhagen, Denmark, and brings 
this suit in his own right. 

2. That the defendant Homer S. Cummings is a citizen of the 
United States and now is the duly appointed, qualified, and acting 
Attorney General of the United States and has his official residence in 
the District of Columbia and is sued herein as encumbent of said 
office, and as successor to the rights, powers, functions, and duties 
vested in the former Alien Property Custodian by the terms of the 
Trading with the Enemy Act as amended and by the executive orders 
and proclamations issued pursuant to said Act. 

3. That the defendant W. A. Julian is a citizen of the United 

States and is the duly appointed, qualified, and acting 
3 Treasurer of the United States and has his official residence 
in the District of Columbia and is sued herein as encumbent 
of said office; 

4. That this is a suit of a civil nature brought under the laws of 
the United States, namely, the Act of Congress known as the Trading 
with the Enemy Act, approved by the President on October G, 1917, 
and the Acts amendatory thereto, and all executive orders and acts 
proclaimed and made in alleged conformity therewith and pursuant 
to the general jurisdiction and powers of tnis court: 

5. That the plaintiff herein was born in Copenhagen, Denmark, 
on January 27, 1885, and at all times mentioned herein has been and 
now is a citizen or subject of the Kingdom of Denmark and has never 
been an “Enemy or Ally of an Enemy” of the United States within 
the meaning of that term as used in the Trading with the Enemy 
Act, as amended; 

6. During the month of August of the year 1918 the Alien Prop¬ 
erty Custodian of the United States purporting to act by authority 
of the terms of the Trading with the Enemy Act, erroneously and 
mistakenly seized certain properties, including certain shares of 
stocks and bonds of American corporations, Liberty Bonds and cash, 
as enemy owned property and thereafter collected dividends, interest 
and other earnings thereon, all of which property so seized and the 
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dividends, interest and other earnings were designated! in the office 
of the Alien Property Custodian as Trust Number 34684; 

7. That thereafter, the plaintiff herein, as required by the provi¬ 
sions of the Trading with the Enemy Act, filed his notice of claim 

under oath with the Alien Property Custodian, containing such 

4 particulars as required by law and by the rules and regulations 
of the Alien Property Custodian, and made application to the 

President of the United States for the return to him of tlje properties 
above-mentioned which had been seized by the Alien Property Cus¬ 
todian and designated as Trust Number 3*4684, stating iij said notice 
of claim and application to the President that the properties had 
been seized erroneously, improperly, and without warraiit of law by 
the Alien Property Custodian under the erroneous claim that said 
properties were the properties of an enemy or an ally <}f an enemy 
as defined by the terms of the Trading with the Enemy Act; 

8. That thereafter, to wit, on June 19, 1923, the President, pur¬ 
suant to the authority vested in him by the Trading with! the Enemy 
Act. as amended, found and determined that the properties above- 
mentioned were not and never had been the properties of an enemy 
or an ally of an enemy as defined bv the Trading with ithe Enemy 
Act and declared said properties to have been unlawfully and im¬ 
properly seized by the Alien Property Custodian and ordered the 
return of said properties to the plaintiff herein, Albert j Jensen, as 
the owner thereof. Copy of said finding and determination by the 
President of the United States is hereto attached, markejd “Exhibit 
I” and made a part hereof. 

9. That during the time that the said properties were in j the posses¬ 
sion of the Alien Property Custodian, the Alien Property! Custodian 
unlawfully and without warrant of law incurred large expenses by 
way of attorneys’ fees, traveling expenses, stenographic services and 
other expenses amounting in the aggregate to $188,981.88, in an 

attempt to justify the seizure of said properties anjl to retain 

5 said properties and to establish that said properties belonged 
to an enemy or an ally of an enemy as defined by tlje Trading 

with the Enemy Act; j 

10. That subsequent to June 19, 1923, pursuant to the Presidential 
Mandate, the Alien Property Custodian delivered to the plaintiff, 
Albert Jensen, all of the properties which had been unlawfully and 
illegally seized, together with the dividends, interest and other 
income issuing out of said properties and collected and held by the 
Alien Property Custodian as Trustee of said Trust Number 34684, 
except the sum of $188,981.88, which sum the Alien Property Cus¬ 
todian in violation of the Presidential Mandate aforesaid, and in vio¬ 
lation of his general duty as trustee of Trust Number 34684. withheld 
from and failed to return to the plaintiff; 

11. That a list of said fees and expenses so unlawfully sand with¬ 
out authority of law withheld by the Alien Property Custodian from 
the plaintiff, Albert Jensen, the payment of which to the date hereof 
has neither been made nor tendered, though demand for]same has 
been made by the plaintiff, is hereto attached and made a part of this 
amended bill, marked “Plaintiff’s Exhibit II.” None of jhe afore¬ 
mentioned sums retained and withheld by the Alien Property Cus¬ 
todian represents fees or commissions due depositaries, or| adminis- 
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trative expenses, or costs, or expenses of collecting, securing or safe¬ 
guarding the properties of the plaintiff, or administering said trust, 
but, on the contrary, solely represents charges and expenses incurred 
by the Alien Property Custodian in ineffectually, unlawfully, and 
wrongfully attempting to establish enemy ownership of said" prop¬ 
erties at the time of seizure thereof and ineffectually, unlawfully, and 
wrongfully attempting to prevent the return of the properties 

6 unlawfully and illegally seized to those entitled thereto; 

12. That the Alien Property Custodian, in retaining the 
aforementioned sum has been and now is wrongfully and illegally, 
and in violation of his duty as trustee and of the Presidential 
Mandate above-mentioned, depriving the plaintiff, Albert Jensen, 
of funds and property rightfully belonging to him in the amount 
of at least $188,981.88, together with interest upon said amount 
from June 19, 1923. 

Wherefore, the premises considered, plaintiff respectfully prays: 

1. That process of this Court issue to the defendants Homer S. 
Cummings, as Attorney General of the United States, and W. A. 
Julian, as Treasurer of the United States, requiring them to ap¬ 
pear herein and answer this amended bill of complaint, but not 
under oath, the answer under oath being specifically waived: 

2. That the defendants in their official capacity, and each of 
them, be required to make an accounting to the plaintiff herein, 
Albert Jensen, for and in respect of all sums retained and withheld 
from him as aforesaid: 

3. That the said Attorney General of the United States and/or 
the Treasurer of the United States be commanded to pay over to 
the plaintiff the aforementioned sum of $188,981.88. with interest 
thereon and so much more as may be found payable to him: 

4. For such other and further relief as to the court may seem 
just and proper. 

J. Kemp Bartlett, 

Thos. H. Creighton, Jr., 
Attorneys for the Plaintiff. 

7 J. Kemp Bartlett, being first duly sworn, deposes and 
says: 

That he is the duly authorized attorney in fact of Albert Jensen, 
the plaintiff herein, by virtue of a duly executed^ power of attor¬ 
ney conferring express power upon the said J. Kemp Bartlett to 
institute and defend in the name of Albert Jensen any suit affecting 
the right, title, or interest of said Albert Jensen in or to the prop¬ 
erties herein claimed; 

That deponent has read the foregoing amended bill of complaint 
and knows the contents thereof; 

That he verily believes the facts therein to be true and that this 
verification is not made by the plaintiff, Albert Jensen, because he 
is not within the United States of America. 

J. Kemp Bartlett. 

Subscribed and sworn to before me this 13th day of November, 
1934. 

[notarial seal] Mary H. Shadrick, 

Notary Public. 
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S Exhibit I 

Milton D. j Purdy, 
Edwin Ch^rrington, 
D. Q. Morrow. 

Department of Justice 

| 

9-17-9 Washington MDP: PMD 

Application for Executive Allowance j 

I 

I 

And the Return of Property Held bv the Alien Property Custodian 
in Behalf of Hugo Stinnes, Robert M. Sloman, jfr., Edward 
Wagenknecht, Albert Jensen, and Others 

Submitted with record by Alien Property Custodian fbr action by 
Attorney General and presented by Attorney General wjith opinion. 
The White House j 

June 19, 1923 
Approved: 

(Sgd.) Warren G. Harding. 

Department of Justice 

June 16, 19*23 j 

Claimant: Albert Jensen, as¬ 
signee. 

Claim Xo. S495. 

Trust Xo. 34684. 

Property value: 1,195,875.77 
Xature of claim: This claim is 
for the return of money and 

property seized in the name of j 

Hugo Stinnes, Edward Wagen¬ 
knecht, Albert Jensen, et al. 

Recommendation of Alien 
Property Custodian: Favorable 
to allowance. 

Opinion of Attorney General: 

Favorable to allowance, in that 
the claimant, a citizen of Den¬ 
mark, is the assignee of the 
owners of the property seized 
and there appears to be no en¬ 
emy interest of any character in 
and to the property at the time 
of its seizure by the Alien Prop¬ 
erty Custodian. 

(Sgd.) A. T. Seymour, j 

Acting Attorney General. j 

9 My Dear Mr. President : This claim is presented} by Albert 

Jensen, a citizen of Copenhagen, Denmark, who is tljie assignee 
of the owners of all the properties now held by the Alieij Property 
Custodian under this trust under duly executed assighments in 
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writing. The property to be returned may be briefly described as 
follows: 

(a) 25.000 shares of preferred stock of the par value of $100.00 
each, and 100 shares of common stock having no par value of the 
American Transatlantic Company, a Delaware corporation. 

24,597 shares of preferred stock of the par value of $100.00 each, 
and 240,000 shares of common stock having no par value of the 
Foreign Transport & Mercantile Corporation, a Delaware corpora¬ 
tion. 


(b) $681,150 in Liberty Bonds in the possession of the Secretary 
of the Treasury of the United States. 

(c) $161,988.73 in cash in the Treasury of the United States. 

$15,659.04 cash with depositaries of the Alien Property Custodian. 

(d) Stocks and bonds of some 18 American corporations of the 
aggregate par valite of $750,000. and of the probable actual value 
of $337,000, these stocks and bonds being in the possession of the 
Alien Property Custodian or his depositaries. 


In order that you mav have an intelligent understanding of this 
claim and the reasons for its favorable consideration, it will be 


necessary for me to review somewhat in detail the facts which caused 
the Alien Property Custodian to seize the properties here in contro¬ 
versy as enemy-owned and the various proceedings and arrangements 
which were had and made, and through which Mr. Jensen, the 


claimant herein, became the owner, by assignment, of the various 
properties which he is now requesting be returned to him by executive 
action. In making this statement of facts, I shall only recite those 
which I deem to be essential and pertinent to an intelligent under¬ 
standing of the claim presented. 

Albert Jensen was born in Copenhagen, Denmark, on January 27, 
1885, and at all times herein mentioned has been and now is a 


Danish citizen. 


This fact is certified to bv the Danish 


Minister 


under date of June 2. 1922. For some years prior to 1914. Mr. Jensen 
had been engaged in business in the city of Copenhagen as a ship 
broker, and since the year 1909. as manager of that certain corpora¬ 
tion known as the Copenhagen Coal and Coke Company of Copen¬ 
hagen, Denmark, of which corporation Hugo Stinnes, a German 
citizen and subject, was practically the sole owner, and since about 
the year 1907 he had acted as the Copenhagen agent of the firm of 
Robert M. Sloman, Jr., of Hamburg, Germany, which firm was 
the owner of a large number of steamers and was also engaged 
10 in the general shipping business. 'When the World War 
came on in tl>e month of August 1914 the demand for cargo 
space increased so rapidly that Jensen decided, as a business venture, 
to purchase for his own account a large number of vessels if it were 
possible for him to secure the funds with which to do so. Not having 
sufficient capital of his own with which to pay for the ships which 
he desired to purchase, and having become well acquainted with 
Hugo Stinnes, as his manager of the Copenhagen Coal & Coke 
Company. Jensen applied to Stinnes in September 1914 for a com¬ 
mercial loan of substantially six million kronen. Stinnes agreed to 
make this loan upon the condition, among others, that Jensen should 
pay interest thereon at the rate of one per cent in excess of the 
general discount rate announced from time to time by the Deutsche 
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Bank, plus what was known in European commercial circles at 
that time as a banking commission of one-half of c^ne per cent 
quarterly. It was arranged that Jensen should obtain the funds 
to be loaned to him by Stinnes from time to time Ithrough the 
Copenhagen Coal and Coke Company, of which Stirines was the 
owner, and that the amounts borrowed by Jensen, plus', interest and 
banking commissions, were to be debited to his, Jen^ems, account 
on the books of the Copenhagen Coal & Coke Company and were 
to be in turn credited to said company on the booki of Jensen. 
Stinnes did not claim or receive any interest in or security upon the 
ships which were to be subsequently purchased, nor anjy guaranties 
from the banking companies or other individuals other than Jensen, 
nor was Stinnes to exercise any control of any character whatsoever 
over the vessels to be purchased with such funds. It appears from 
the evidence submitted that on March 15, 1915, Jensefi began the 
repayment of this loan to Stinnes and payments thereqn were con¬ 
tinued up to the 27th day of June 1916 on which date the entire 
loan, with all accrued interest and commissions, had beeji fully paid 
by Jensen to Stinnes. 

It appears also that later on, and in the early part of 1915, Jensen 
decided to buy additional ships other than those which he had 
theretofore purchased with the funds secured from Hiigo Stinnes. 
He accordingly entered into negotiations with the firnji of Robert 
M. Sloman, Jr., of Hamburg, with a view to borrowing about nine 
million marks with which to purchase such additional ships. Such 
loan was made to Jensen by said firm, Jensen agreeing tj> pay inter¬ 
est at the rate of six per cent per annum, in addition to a banking 
commission of one-half of one per cent quarterly. This lhan was for 
one year and was later extended in part. The Sloman firm, accord¬ 
ing to the terms of the loan, did not receive any interest in or 
security upon any of the ships, nor any guaranties froip the bank¬ 
ing companies or other individuals for the payment of such loan 
other than from Jensen himself. This transaction w^s purely a 
commercial loan, as evidenced by the correspondence passing between 
Jensen and the Sloman firm at the time and the original accounts 
current which were returned from time to time by the Sfoman firm 
to Jensen. The amounts borrowed from this firm, with jail accrued 
interest and banking commissions, as well as the brokerage commis¬ 
sions on the ships purchased, were repaid by Jensen op or before 
the 29th day of November 1916, with the exception of a [balance of 
approximated 375,000 marks, which was repaid op July 6, 
1917. 

11 It appears from the evidence submitted that Jensen ob¬ 
tained the funds with which to make the repayments of both 
of these loans through freight earnings of the ships which he had 
purchased while they were being operated for him and his Danish 
companies and from profits on his merchandise and ship! brokerage 
business and through the resale of a number of ships, jit further 
appears that during the years 1915 and 1916 Jensen received large 
sums of money from one R. G. Wagner of New York, aggregating 
$1,154,850, in payment of certain promissory notes which Wagner 
had given to Jensen as consideration for the purchase [of certain 
ships purchased from Jensen, which were turned over to tjhe Ameri- 
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can Transatlantic Company, of which company Wagner owned the 
entire capital stock. 

In the month of January 1915. after Jensen had purchased a 
large number of ships with the funds loaned to him by Hugo 
Stinnes, he became acquainted with a man by the name of Kichard 
G. Wagner, a native-born citizen of the United States, who was 
then residing in the city of New York. At the time of their meet¬ 
ing in Copenhagen, Wagner, who was the manager of several beet 
sugar factories located in the State of Wisconsin, was in Europe 
seeking to secure beet seeds from Germanv and Russia for the use 
of his American companies in Wisconsin. Prior to this meeting with 
Wagner. Jensen had purchased a number of vessels and was nego¬ 
tiating for the purchase of others. It further appears that Jensen 
had been investigating the desirability of organizing a corporation 
under the laws of the United States to take over and operate some 
of the vessels which he had already purchased or others for the 
purchase of which he was then negotiating, and to that end had been 
endeavoring to interest some American citizens with him in such 
proposed enterprise. The considerations which influenced him in 
Anally reaching such conclusion appear to have been, among other 
things, that this country was at that time distant from the scene 
of the actual operations of the great European War and the proba¬ 
bility that the United States, then a great neutral power, would not 
become a party to the conflict, and that foreign shipping, if carried 
on under the flag of the United States, would occupy a more advan¬ 
tageous position than under the flag of any other neutral country. 
Influenced by these considerations and the prospective large profits 
to be derived from such an adventure. Jensen proposed to Wagner, 
while the latter was in Copenhagen during the month of January 
1915, that he become interested with him in the organization of 
an American steamship company to purchase and take over some 
of the vessels which Jensen was then operating and which he had 
theretofore purchased with the moneys borrowed as hereinbefore 
stated, and perhaps some other ships which he, Jensen, might there¬ 
after purchase. The arrangement which was thereupon entered into 
between Jensen and Wagner was that Jensen would finance the pur¬ 
chase of all the vessels to be taken over by the proposed American 
steamship company and would retain a controlling interest in the 
capital of the American corporation which was to be organized, and 
that the balance of the capital stock of such corporation should be 
issued to Wagner and his American associates at par for cash. 

In the month of March, 1915. Wagner, having returned to the 
United States, caused a corporation to be formed and organ- 
12 ized under the laws of the State of Delaware for the purpose 
of engaging in the general steamship business. The name of 
this corporation was the American Transatlantic Company, with 
an original capital stock of $250,000.00. but shortly after the organ¬ 
ization of the company the capital stock was increased to $2,500,- 
000.00, with 25,000 shares of preferred stock of the par value of 
$100.00 each, and 100.000 shares of common stock of no par value. 
The eleven ships which had been purchased by Jensen were there¬ 
upon transferred to the American Transatlantic Company in the 
year 1915 under and pursuant to an arrangement substantially as 
follows: 
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At the time of the organization of the American Transatlantic 
Company five of the eleven ships that were ultimately transferred to 
said company had been purchased by Albert Jensen from owners 
who were citizens of neutral countries. All of these fivje ships were 
owned by Danish corporations which had been organized by Jensen 
for the purpose of taking title thereto, in which corporations Jen¬ 
sen owned a substantial majority of the stock, the remainder being 
held by Danish citizens. Jensen thereupon caused e^ch of these 
Danish corporations to transfer by bill of sale the ship ]owned by it 
to the American Transatlantic Company, and the Danish corpora¬ 
tions were thereupon liquidated through proceeding^ by which 
Jensen acquired all interests in such corporations, including those 
of the minority stockholders. A sixth vessel, known as the “Kan¬ 
kakee", owned by a Norwegian corporation, in which Jansen owned 
a majority of the capital stock, was transferred by billl of sale to 
the American Transatlantic Company in May 1915. The remain¬ 
ing five ships were acquired by the American Transatlantic Com¬ 
pany through direct purchase from the owners, who were all citizens 
of neutral countries, with moneys furnished by Jensen,! and all of 
these eleven vessels so acquired by the American Transatlantic Com¬ 
pany were admitted to permanent American registry un(ler the fol¬ 
lowing dates: 

S. S. “Winnebago”. August 10, 1915. 

S. S. “Allaguash", August 10. 1915. 

S. S. “Saginaw”, August 13, 1915. 

S. S. “Manitowoc”, August 13. 1915. 

S. S. “Winneconne”, August 25, 1915. j 

S. S. “Maumeo”, August 25, 1915. | 

S. S. “Genesee”, August 26, 1915. j 

S. S. “Ausable”, August 27. 1915. ! 

S. S. “Kankakee”, September 22. 1915. 

S. S. “Muskegon”, October 2. 1915. 

S. S. “Hocking”, October 27, 1915. 

When application was made by the American Transatlantic Com¬ 
pany in the month of June 1915 for American registry of these 
eleven vessels, objection was raised by the United States I^epartment 
of Commerce, because it appeared that the company proposed to 
issue to Albert Jensen, a Danish citizen, in part paymerit of these 
vessels, approximately eighty per cent of its entire capital stock, 
and the balance of the cost of the vessels to be paid to j Jensen in 
cash was to be raised by selling approximately twenty pier cent of 
the capital stock of the American company. After considerable 
correspondence between the Department of Commerce, on j one hand, 
and officials of the American Transatlantic Company, on the 
13 other, Mr. R. G. Wagner suggested to the United States De¬ 
partment of Commerce that he would eliminate si^ch objec¬ 
tions by retaining for himself and his American associates] all of the 
capital stock of the American Transatlantic Company tfyat would 
otherwise belong to Mr. Jensen, and that in settlement therefor he 
would give to Jensen his, Wagner’s personal and individual notes. 
It was finally arranged, in the month of July 1915 th^t Jensen 
should receive the personal notes of R. G. Wagner in the Aggregate 
amount of $2,654,850.00 in payment of the ships which h^, Jensen, 
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had caused to be sold and transferred to the American Transatlantic 
Company, as aforesaid, and that the capital stock of said American 
Transatlantic Company should be issued to Warner as his own per¬ 
sonal property in consideration for the notes which he, Wagner, had 
given to Jensen, the American Transatlantic Company retaining 
absolute title to the ships sold and transferred to it, as aforesaid. 
The promissory notes sent by Wagner to Jensen bore interest at the 
rate of six per cent per annum and matured as follows: 

One note for $154,850 fell due six months after date; two notes 
for $250,000 each fell due one year after date; two notes for $250,000 
each fell due two years after date: two notes for $250,000 each fell 
due three years after date; two notes for $250,000 each fell due four 
years after date; and two notes for $250,000 each fell due five ye^rs 
after date. 

In the letter transmitting the notes to Mr. Jensen, Mr. Wagner, 
among other things, said: 

“They" (referring to the notes) “are full payment for all the 
moneys advanced for the purchase of the following steamships in 
my name and in the name of the American Transatlantic Company :5 
(enumerating the eleven steamers). 

He further stated: 

“The notes are sent in lieu of the stock of the American Trans¬ 
atlantic Compahy which you were to receive under our personal 
understanding reached at the time of mv visit to Denmark.’ 7 

Mr. Jensen acknowledged the receipt of the letter and the notes 
under date of September 23, 1915. Thereafter, and beginning the 
latter part of August 1915 Mr. Wagner made payments upon these 
notes. These payments continued until 1918, and discharged and 
paid off the five notes first maturing, with accrued interest, the 
principal sum of which amounted to $1,154,850, and the five notes 
so paid were canceled and returned to Mr. Wagner as paid. 

The Foreign Transport and Mercantile Corporation, a Delaware 
Corporation, was organized about the beginning of 1917, by the stock¬ 
holders of the American Transatlantic Company. It was organized 
for the purpose of taking over certain of the above-named ships which 
were owned by the American Transatlantic Company, and no persons 
other than stockholders of the American Transatlantic Com- 
14 panv became stockholders in the Foreign Transport and Mer¬ 
cantile Corporation. It had a capital stock of 25,000 shares of 
preferred stock and 250.000 shares of common stock of no par value, 
and all of the preferred stock and 240.000 shares of the common stock 
were issued to the American Transatlantic Company in practical 
exchange for s^ven of the ships hereinbefore named. The capital 
stock of the Foreign Transport & Mercantile Corporation which had 
been issued to the American Transatlantic Company for these seven 
vessels was, in turn, distributed among the shareholders of the Amer¬ 
ican Transatlantic Company in proportion to their holdings in the 
latter company. All of the capital stock of both the American Trans¬ 
atlantic Company and the Foreign Transport & Mercantile Corpora¬ 
tion was issued to and held by native-born American citizens, all of 
whom resided in the United States during the war, and all the direc¬ 
tors and officers of both companies were at all times American citizens. 
The shares of stock in both of these companies were seized and taken 
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over in August 1918 by the Alien Property Custodian if the United 
States, at which time the outstanding capital stock of these two com¬ 
panies (with the exception of 403 shares of preferred stock held by 
Mr. Lynch, which were not seized) was owned and held by the 
following named persons in the following amounts: 



John S. Lawson. 

Franklin P. Man. 

Edward F. Niedecken. 

E. J. Archambault. 

Fred C. PritzlafF. 

J. B. Whittaker. 

Cameron W. Fraser_ 

R. E. Oiljohann. 

Walter J. Berger. 

Matilda W. Berger_ 

Milton E. Wagner. 

Phil W. Herzog. 

Richard G. Wagner_ 

Richard E. Wagner_ 

Gaston Dubreuil. 

Julius P. Wagner. 


No. of scares No. of shares 
preferred common 
stock stock 


Total. 


I 501 
21001 
i 201 

I 201 
lj 002 
! 101 
! 50 


2J000 

1J004 

10.62S 

2,1000 

1200 

2,l003 

i 


24,(597 


4, $08% 
19,209% 
1,929% 
1,929% 
9,619% 
969% 
4S0 

4,809% 
1,94S% 
19,209% 
19,200 
9,609% 
106,026% 
19,100 
1,920 
19,228% 


240,000 


Action of the Alien Property Custodian | 

At the time of the seizure of these shares of stock in these two 
shipping companies by the Alien Property Custodian, he! caused Said 
shares to be surrendered to said corporations and canceled and had 
new certificates issued therefor in the name of the Alien Property 
Custodian, and thereafter he assumed the entire control ajnd manage¬ 
ment of both of said corporations under a board of directors and 
officers of his own selection. From time to time thereafter the earn¬ 
ings derived from the operation of these companies were! distributed 
in dividends and paid to the Alien Property Custodian ijn cash, and 
were by him covered into the Treasury of the United States and 
invested in Liberty Bonds in the amount of $681^150.00, and 
15 certain other moneys derived from the earnings of said 
companies have been paid into the Treasury of ithe United 
States in cash. 

Suits in Equity Instituted by the Stockholders to Recover the 

Property 

Richard G. Wagner had sold a large amount of stock in these 
companies to certain persons residing in Wisconsin, an<jl after the 
seizure of these stocks by the Custodian these Wisconsin citizens 
instituted a suit in the United States District Court for tlhe Eastern 
District of Wisconsin for the purpose of recovering the shares of 
stock held by them in these two shipping companies and fir damages 
suffered by them on account of the seizure. About the | same time 
Richard (j. Wagner brought suit against the Alien Property Cus¬ 
todian and Treasurer of the United States in the United States 
District Court for the Eastern District of New York, fcfr the pur¬ 
pose of recovering from the Custodian the shares of stxxpk in these 
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two shipping companies owned by Wagner and also to recover divi¬ 
dends which the Alien Property Custodian had ordered these two 
shipping companies to pay- over to him on the shares of stock which 
were claimed by Wagner. There was also a suit instituted by Julius 
P. Wagner in the United States District Court for the Eastern 
District of New York for the purpose of recovering the stock which 
he claimed to own in these two shipping companies and for damages, 
and another suit was brought for the purpose of recovering the stocks 
and bonds and cash balances which had been seized by the Alien 
Propertv Custodian. In the Wisconsin suit testimonv was taken 
in Copenhagen. London. Rotterdam, and other European points, 
which testimony is now on file with this Department. 

The Settlement of these Suits in Equity 

While this litigation was pending before the Courts, Albert Jensen, 
the claimant herein, came to America, in the summer of 1921. for 
the purpose of looking after his interests and immediately took up 
with the Alien Property Custodian the question of his rights and 
remedies in the premises. It will be remembered that at the time 
Jensen still held unpaid promissory notes of Wagner which had 
been given to him for the purchase of these eleven ships, aggre¬ 
gating $1,500,000. and the seizure of this property by the Custodian 
had prevented Wagner from making further payments upon his 
said indebtedness! to Jensen. Jensen was, therefore, interested in 
seeing these various suits settled and disposed of and saving what 
he could for the purpose of applying it to the payment of Wagner’s 
indebtedness to him. The following arrangement was thereupon 
entered into, with the full approval of the Alien Property Cus¬ 
todian and the Department of Justice: 

All the shareholders in the American Transatlantic Company and 
Foreign Transport & Mercantile Corporation (with the exception 
of Lynch, whose shares of stock were not seized) agreed to and did, 
for the purpose of settling the suits in which they were the plain¬ 
tiffs, assign to Albert Jensen all their right, title, and interest in 
and to the shares of stock, with accrued dividends, and all 
16 their claims of even 7 nature whatsoever against the Alien 
Property Custodian and Treasurer of the United States. 
Richard G. Wagner and his son. Julius P. Wagner, also made assign¬ 
ments to Jensen of their right, title, and interest to the miscellaneous 
stocks and bonds and individual brokerage and bank accounts and 
deposits, together with all claims which they had against the Alien 
Property Custodian and the Treasurer of the United States. In 
consideration of these various assignments by said stockholders for 
the purpose of settling said suits. Jensen paid to the individual 
W isconsin stockholders a total of approximately $160,000 in cash. 
In the settlement of the suits instituted by Richard G. Wagner 
and his sons. Jensen surrendered the unpaid promissory notes 
amounting to $1,500,000. Jensen also deposited certain cash and 
securities of the value of $200,000 with a surety company for the 
purpose of protecting the Wisconsin stockholders from future claims 
against taxes and other charges. For the purpose of settling these 
suits and permitting Jensen to require all right, title, and interest 
which these various stockholders of these two shipping companies 
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claimed to the assets in the hands of the Custodian, t^ie Custodian 
released to Jensen substantially $275,000 in cash and securities and 
paid a claim which Jensen held against these companies amounting 
to substantially $85,000. or a total in cash and securities! of $360,000. 
It was with this cash and these securities that Jensen settled with the 
Wisconsin stockholders by paying them $160,000 an(l depositing 
with the surety company $200,000 to protect them against future 
claims. It was in this manner that the claimant herein, Albert 
Jensen, became and now is the sole owner, by assignment, of the 
stocks in these two shipping companies and of the Liberty Bonds 
and other stocks and bonds of a miscellaneous character in Ameri¬ 
can corporations which had been purchased from the (jlividends of 
these two shipping companies and which properties arq now in the 
hands of the Alien Property Custodian and the subject tjf this claim. 

Evidence as to Enemy Interest Considered! 

^ I 

i 

The sole objection to the return of these properties joy the Cus¬ 
todian to Jensen, as assignee, arose from the fact that the ships 
which were transferred to the American Transatlantic Company 
by Jensen in 1915 were purchased with moneys furnished Jensen 
by Hugo Stinnes and the firm of Robert M. Sloman,! Jr., enemy 
aliens. It was believed that these two German subjects jmd citizens 
retained all along an interest in the profits of these two! companies, 
and it was for that reason that the properties were sejzed by the 
Alien Property Custodian in 1918 as the property of Hugo Stinnes, 
Hugo Stinnes, Jr., Robert M. Sloman, Jr.. Eduard Wkgenknecht, 
Albert Jensen, and Zentraleinkaufs Gesellschaft. 

We have now before the Department the report of Special As¬ 
sistant to the Attorney General Adna R. Johnson. Jr..j who went 
to Europe in March 1923 for the purpose of ascertaining.!if possible, 
whether or not Hugo Stinnes and Robert M. Sloman. Jr., and the 
other alien enemies above named had any interest in! or to the 
property of these tw’o shipping companies at the time j of seizure. 

It now appears from Mr. Johnson’s report that the loan 
17 which Hugo Stinnes made to Albert Jensen inj 1914 and 
1915, amounting to substantially six million kronen, w^as en- 
tirely repaid by Jensen, including interest and commissions, on or 
before June 27. 1916. It further appears from the evidence be¬ 
fore the Department that the loan of nine million marlfs made to 
Jensen in 1915 by the firm of Robert M. Sloman, Jr., of Hamburg 
was repaid, including interest and commissions and brokerage, on 
or before July 6, 1917. It is, therefore, established without ques¬ 
tion that at the time of the seizure of the stocks of these j:wo Amer¬ 
ican shipping companies neither Hugo Stinnes nor tlfe firm of 
Robert M. Sloman, Jr., had any interest, financial or j otherwise, 
in the ships and properties of these shipping companies.! In addi¬ 
tion to the evidence establishing the repayment of thesp loans as 
above stated, Hugo Stinnes, Hugo Stinnes," Jr., Robert M. Sloman, 
Jr., the Zentraleinkaufs Gesellschaft, and Eduard Wkgenknecht 
have all filed sworn statements disclaiming any interest ip or to the 
properties of these two shipping companies. 

Being satisfied that there was no enemy interest of any character 
whatsoever in or to the properties of these companies which were 
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seized by the Alien Property Custodian in 1018. I recommend that 
the properties now in the hands of the Alien Property Custodian 
to the credit of this trust be returned to Albert Jensen, the claimant 
herein. 

But before a return is made, there are certain things which, in 
my opinion, ought to be done and performed by the parties inter¬ 
ested in order to properly safeguard and protect the Government 
and its officers and agents against all claims and liability. To these 
matters I shall now briefly refer. 

The Suit of Walter S. Field v. Alien Property Custodian, et al. 

In the month of December 192*2 Walter S. Field filed a notice 
of claim with the Alien Property Custodian and thereafter insti¬ 
tuted a suit in the United States District Court for the Southern 
District of New York against the Alien Property Custodian, the 
Treasurer of the United States. Albert Jensen. Hugo Stinnes. et al., 
for the purpose of recovering the sum of $450,000 for professional 
services which Field claims he rendered for and on behalf of the 
two shipping companies hereinbefore referred to. The Treasurer 
of the United Stktes thereupon set aside in the Treasury a sum of 
$600,000 to be held until the final disposition of said suit. I am in¬ 
clined to the opinion, and so recommend, that this amount in the 
Treasury may safely be reduced to the sum of $450,000. the amount 
claimed by Field in his bill of complaint. Any order made for the 
return of this property to Jensen should, therefore, provide specifi¬ 
cally for the withholding in the Treasury of the United States of 
the sum of $450,000 to await the final disposition of this case. 

Assignment by Jensen to the Copenhagen Bank 

The Alien Prppertv Custodian and the Department of Jus¬ 
tice haye received notice of the fact that Albert Jensen, 
18 bv an instrument in writing dated March 18, 192*2. assigned 
all the properties, the return of which he is now seeking from 
the Alien Property Custodian, to the Cobenhavns Diskontobank and 
the Revisionbanki Ltd., with the understanding that such properties 
be held as security for an indebtedness due from Jensen to said 
bank. It appears from Mr. Johnsons report that Albert Jensen, 
for several years prior to 1922. borrowed large sums of money from 
this Copenhagen bank and is at present indebted to said bank in 
the sum of 11,028,494.46 kronen. Mr. Johnson submits the report 
of William R. Angelo, a Danish lawyer of Copenhagen, who was 
employed by MrJ Johnson to make a thorough investigation of the 
books of the bank covering the period during which these loans 
were made to Jensen. Angelo certifies under date of April 27, 
1923, that the indebtedness of Albert Jensen to the bank represents 
his bona fide existing indebtedness to said bank, and that he was 
unable to find from the books of the bank or any of the documents 
examined pertaining to Jensen’s account with the bank any refer¬ 
ence to Hugo Stinnes. Angelo further certifies that all the accounts 
with said bank were kept in the name of Albert Jensen or his 
company, and that the only other interest appearing from said 
records and books was that of Hans Jensen, a co-guarantor with 
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Albert Jensen. It appears, therefore, that under this Assignment of 
Jensen to the Copenhagen Bank the properties, if finally returned 
to Jensen by executive allowance, will not be used inj the satisfac¬ 
tion or payment of any enemy interest. It is important, however, 
that before a return of this property is made to Jensen there be 
filed with the Alien Property Custodian by the Copenhagen bank 
above named a full and complete release and acquittance of all 
claims which said bank may have against the Unitejd States, its 
officers and agents, and especially against the Alien Property Cus¬ 
todian and Treasurer of the United States. I would 'suggest that 
in addition thereto there be incorporated in such release a specific 
request by said bank that the Alien Property Custodian and Treas¬ 
urer of the United States surrender and turn over to said Albert 
Jensen the properties for the return of which he is now making 
claim. 

Mr. Johnson, in his report to the Department, suggests that re¬ 
leases be procured from Albert Jensen and the Danish Government. 
I assume that when a return is made to Jensen a proper! release and 
acquittance will l)e taken from him which will fully | protect the 
United States and its officers from all claims or demands which might 
be made in the future by Mr. Jensen. In view of the fact that the 
Danish Government, through its Minister, has presented a formal 
request in behalf of Mr. Jensen for the return of the property to 
Jensen as a Danish citizen, it would seem to me to be Unnecessary 
for the Alien Property Custodian to require a release on j the part of 
the Government of Denmark. If the matters to which I hjive referred 
are safeguarded in the manner suggested, I see nothing} in the way 
of the Alien Property Custodian’s returning the properties in his 
possession under this trust to Albert Jensen as assigned, and I so 
recommend. 

Respectfully, 

(Sgd.) A. T. Seymour, 
Acting Attorney General. 

The President. j 


The White House. 


Exhibit No. II i * 

Filed with the Attached Bill j 

i 

In the Supreme Court of the District of Columbia 

j 

Holding an Equity Court j 

Equity No. 57246 i 

I 

Albert Jensen, plaintiff 


Homer S. Cummings, as Attorney General of the United States, 

j 7 

and W. A. Julian, as Treasurer of the United States oE America, 
defendants 

i 

Tliis Exhibit contains the particulars of the plaintiff’siclaim for 
restitution of sums of money withheld bv the Defendants out of the 

•j •/ 
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Trust designated in the Office of the Alien Property Custodian as 
Trust No. 34684. in connection with the efforts of the Alien Property 
Custodian to justify his unlawful seizure of the property mentioned 
and referred to in said amended bill, and in the defense of suits 
instituted against him for the recovery of said property. 


Rearick, Dorr and Travis, for legal services in the defense of the 

suits brought for the return of the property seized- 85. 000. 00 

Rearick, Dorr and Travis, for legal services in the defense of the 
suits brought for the return of the property seized, including the 

taking of depositions therein in England, Holland and Denmark_ 14.701.04 

Rearick. Dorr and Travis, in full for balance due for legal services 
in the defense of the suits brought for the return of the property 
seized, including the taking of depositions therein in England, 

Holland and Denmark- 15, 000. 00 

Rearick. Dorr and Travis, for traveling expenses in connection with 
the defense of the suits brought for the return of the property 

seized- 141. 25 

GoLdthwaite H. Dorr, for legal services in the defense of the 

20 suits brought for the return of the property seized_ 13. 861. 01 

George I*. Rowell, on account of legal servces in conducting 
an investigation in America and also in Germany and England 
for the purpose of obtaining evidence for use in the defense of 

suits brought for the return of the property seized_ 4,000.00 

George P. Rowell, in full for legal services in conducting an inves¬ 
tigation in America and also in Germany and England for the 
purpose of obtaining evidence for use in the defense of suits 

brought for the return of the property seized__ 15,515. 00 

Stanchfield and Levy, for legal services in investigating the ques¬ 
tion of r/neiny interest in the property seized and endeavoring 
to obtain evidence of enemy ownership_ 5.000.00 


James A. Delehanty, for legal services in connection with the seiz¬ 
ure of the property and defense of the suits instituted for its 
recovery, including services rendered in Euroj>e in support 
of said defense, and investigations of like nature, covering a 
period of ten months, made by him in England, Holland. Den¬ 


mark, Sweden. Germany, and France__ 53, 500. 00 

William M. Coleman, for legal services in assisting James A. Dele¬ 
hanty in the investigations and in the defense of suits for the 

return of the proj>erty seized_ 4. 500.00 

D. C. Fees. Disbursing Clerk of the Department of Justice, to re¬ 
imburse the Department of Justice tor cost of legal services and 
expenses incurred by it in the defense of the suits instituted 

for recovery of the property seized_ 34.146. SS 

Quarles. Spence and Quarles, for legal services in the defense of 
the suit of Lawson, et al. vs. Alien Proi>erty Custodian, being one 

of the suits instituted for the recovery of the property seized_ 52S. 30 

Paul Speer, for legal services :n the defense of the suits insti¬ 
tuted for the return of the property seized- 1.227. IS 

Department of State, to reimburse it for excuses incurred in the 
defense of the suit of Lawson, et al.. vs. Alien Property Cus¬ 
todian. one of the suits instituted for the recovery of the 

property seized_ 165. 55 

Department of State, to reimburse it for the expenses of 
•21 Hallett Johnson, in connection with the defense of suits 

brought for the return of property seized- 33.5S 

Department of Justice, to reimburse it for expenses of trip of 
John Marshall from Washington to New York in connection 

with defense of suit- 32.49 

Wirth and Picard, for legal services in connection with the defense 
of the suit of Lawson, et al. vs. Alien Property Custodian, one 
of the suits instituted for the recovery of the property seized-- 50.00 

Price, Waterhouse & Company, for services as auditors in an at¬ 
tempt to establish enemy interest or ownership in the property 
seized and in giving testimony in the case of Lawson, et al. vs. 

Alien Property Custodian, one of the suits brought for the re¬ 
turn of the property seized_ 7,53S. 60 
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W. B. Peat & Comi»any. of London. England, for services as audi¬ 
tors in an attempt to establish enemy interest or ownership [in 

the property seized_j__ So. 6$ 

/>. E. Brower, for services as auditors in an attempt to establish 

enemy interest or ownership in the property seized_!_ 5,864.24 

Harris, Allen and Company, for services as auditors in an attemjpt 

to establish enemy interest or ownership in the property seized- 5, S05. 00 
Hagerdahl and Vogt, for legal services rendered in Norway in an 
attempt to obtain evidence for use in the defense of the suijts 

instituted for the return of the property seized_ l_ 25.50 

Department of Suite, to reimburse it for services of George E. 

Anderson, American Consul to Rotterdam, in connection wi;h 

the suits brought for the return of the property seized_34.08 

Department of Justice, to reimburse it for expenses incurred l>y 

I). Q. Morrow_[_ 210.75 

E. H. P. West, for expenses incurred in opening Safe Deposit Bpx 
of R. G. Wagner, and extracting securities therefrom, being pa[*t 

of the property seized_ 4 _ 25.00 

Dean H. Stanley, for exi>ense of trip from Washington to Neiv 

York_*._ j- 37. 74 

Marshall and Forrer. for legal services_j_ 1,000.00 

William Angelo, for legal services rendered at Copenhagen, Den¬ 
mark in an effort to obtain evidence of enemy interest 

22 or ownership in the proj>erty seized_ 

Duer and Sterling, for legal expenses_ 

Paul Munter, for legal exi>enses_ 

H. E. Osann, Department of Justice, for legal services in connec¬ 
tion with the defense of suits brought for the return of the prop¬ 
erty seized_ l 

Thomas W. Miller, for traveling expenses in connection with dcfensje 
of the suits brought for recovery of the proi>erty seized—four¬ 
teen trips between Washington and New York_ L 


-i- 


'T 


17S. 03 
9.15 
57. 75 


54.25 

G43. 05 


Total_|_ 188,981.88 

l 

I 

Defendants' defence in point of laic\ anxirer to amended bill of 

com plaint and counterclaim. 


Filed January 31. 1935 


Now comes Homer S. Cummings, as the Attorney General of the 
United States, on behalf of the United States, and as successor to 
the rights, powers, functions, and duties vested in the former Alien 
Property Custodian by the terms of the Trading With t|ie Enemy 
Act, as amended, and bv the Executive Orders and proclamations 
issued pursuant to said Act. and comes W. A. Julian, as [Treasurer 
of the United States, defendants, and for 

■ 

DEFENSE IN POINT OF LAW I 

i 

i 

to the bill of complaint say: 

I. That the plaintiff has not stated sufficient facts to constitute 
a cause of action: 

II. That the plaintiff has not stated sufficient facts to Constitute 
a cause of action within the jurisdiction of this Court Under the 
Trading With the Enemy Act. as amended; 

III. That the bill of complaint discloses on its face that the plain¬ 
tiff has no cause of action. 
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23 And, not waiving their said defense in point of law, the 
defendants for 

ANSWER TO THE HILL OF COMPLAINT 


say: 

1. The defendants admit the averments of paragraph 1. 

2. The defendants admit the averments of paragraph 2. 

3. The defendants admit the averments of paragraph 3. 

4. The defendants admit that this is a suit of a civil nature, hut 
deny that it is properly brought under the laws of the Unit ed States, 
namely, the Act of Congress known as the Trading With the Enemy 
Act, approved by the President on October 0, 1917. ami the acts 
amendatory thereto, and the Executive orders and proclamations 
made in conformity therewith: and the defendants deny that the 
plaintiff's suit is properly brought pursuant to the general jurisdic¬ 
tion and powers of this Court. 

5. The defendants admit that the plaintiff was born in Copenhagen, 
Denmark, on January 27. 1885, and at all times mentioned therein 
has been and now is a citizen or subject of the Kingdom of Denmark; 
but the defendants deny that the plaintiff has never been an “Enemy 
or an Allv of ail Enemy” of the United States within the meaning 
of the ternns as used in the Trading With the Enemy Act, as amended. 

0. The defendants admit the averment in paragraph six that the 
Alien Property Custodian seized certain properties in August 1918, 
but they deny that said seizures were erroneous or mistaken. The 
defendants deny that the plaintiff Jensen had any title or interest 
in his own right in any property so seized and placed in Trust 34684, 
as alleged. 

24 7. The defendants admit that the plaintiff filed a purported 

notice of claim with the Alien Property Custodian and that 
the plaintiff made an application to the President for the “return” 
to him of the properties above mentioned which had been seized by 
the Alien Property Custodian and designated as Trust 34684; but 
the defendants deny that said purported notice of claim contained 
such particulars 1 as required by law and the rules and regulations 
of the Alien Property Custodian; and the defendants further deny 
that the plaintiff stated in said notice of claim and application to 
the President that the properties had been seized erroneously, im¬ 
properly. and without warrant of law by the Alien Property Cus¬ 
todian under the erroneous claim that said properties were the prop¬ 
erties of an enemy or an ally of an enemy as defined bv the terms of 
the Trading With the Enemy Act; and the defendants aver that 
said purported notice of claim disclosed no right, title, or interest 
whatsoever in said seized properties on the part of the plaintiff 
Jensen, other than a bare statement of “claim” therefor. A true 
copy of said notice of claim is attached hereto as Exhibit “A”, and 
is made a part of this answer, as well as of the defendants' counter¬ 
claim. as will appear by reference to paragraphs 17 and 26 hereof. 

8. The defendants admit that the President, on June 19. 1923. pur¬ 
porting to act pursuant to the authority vested in him by the Trad¬ 
ing With the Enemy Act, as amended, approved the “return” of 
the properties to the plaintiff herein and that said propertv was 



19 


CUMMINGS, ATTY. GEN., VS. ALBERT JENSEN 

i 

thereafter released to the plaintiff, but defendants specifically deny 
that the President ordered said return of properties to khe plaintiff 
as the owner thereof at the time of seizure; and jthe defend- 

25 ants further deny that the President found thj> properties 
above mentioned were not and never had been the properties 

of an enemy or an ally of an enemy as defined by the Trading With 
the Enemy Act, or that the President declared such properties to 
have been unlawfully and improperly seized. The defehdants aver 
that the alleged action of the President consisted only iij approving 
an opinion recommending allowance, written and submitted to him 
by tlie Acting Attorney General, and that such approval was in¬ 
duced by the intentional and purposeful misrepresentation and con¬ 
cealment of the essential facts by the officials charged with the duties 
of advising him in the premises and by their failure properly to 
advise the President upon the legal issues involved, as m<j>re particu¬ 
larly described in paragraphs 27. 28. 29, and 30 hereof.! Plaintiff’s 
“Exhibit I" purports to be a copy of the said opinion ajs approved 
bv the President and is substantially correct. 

9. The defendants admit that during the time that said properties 
were in possession of the Alien Property Custodian certain expendi¬ 
tures totaling $188,961.88 were made; but defendants den[v that said 
expenditures were incurred unlawfully and without warijant of law 
and the defendants aver that all said expenses were lawfully incurred 
in the defense of suits brought against prior incumbents of the 
offices of Alien Property Custodian and Treasurer of the United 
States for the recovery of said property, and for other lawful and 
proper administration and protection of the said properties, and 
as required by the interests of the United States. 

10. The defendants admit the averments of paragraph! 10, except 
they aver that certain of said moneys and properties weye released 

to the plaintiff in December 1921, as set forth nioj-e fully in 

26 paragraph 24 hereof, and they deny that said properties had 
been unlawfully and illegally seized, and they further deny 

that the sum of $188,981.88 was withheld from the plaintiff by the 
Alien Property Custodian in violation of any Presidential mandate 
or in violation of his general duty as Trustee of Trust Nuqiber 34684 
or otherwise; and they aver that the Alien Property Custodian did 
not have custody, possession or control of said sum of $|L88,981.88, 
or any part thereof, at the time of the delivery of said property to 
the plaintiff, after June 19, 1923. 

11. The defendants admit the averments of paragraph 11, but 
they deny that said fees and expenses were unlawfully ankl without 
authority of law withheld by the Alien Property Custodian from 
the plaintiff; and they further deny that said charges and expenses 
were incurred by the Alien Property Custodian in unlawfully 
and wrongfully attempting to establish enemy ownership of said 
properties at the time of the seizure thereof, or ineffectually, unlaw¬ 
fully, or wrongfully attempting to prevent the return 1 , to those 
entitled thereto of properties unlawfully and illegally seized. 

12. The defendants deny the averments of paragraph 12; and they 
particularly deny that thev now have or ever have had in their 
possession, custody, or control the said sum of $188,981.8p, or any 
part thereof, or any other property or sum of money pertjaining to 
Trust Number 34684. 
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13. The defendants den}’ each and every allegation in the bill, 
not herein admitted, qualified, or specifically denied. 

14. For a FIRST and additional DEFENSE, the defendants 
allege that on June 27. 1923, and thereafter, when the properties 
or monies designated, as, or credited to. Trust Number 346S4 were 

delivered or paid to the plaintiff, and upon each such occasion, 

27 the plaintiff, by his attorney in fact, executed and delivered 

an instrument under seal to the Alien Property Custodian, 

releasing and forever discharging the President of the United States, 

the Treasurer of the United States, the past, then, and succeeding 

Alien Property Custodians personally and as such officers, and all 

other persons exercising the authority of them or anv of them from 

any and all rights, claims, and demands of every kind, character. 

and description which the plaintiff might have, arising out of any 

money or other property paid to or received by the Alien Property 

Custodian or bvi the Treasurer of the United States as the monev 

• & 

or other propertv designated as, or attributable to. Trust Number 
34684. 

15. For a Second and additional Defense, the defendants aver that 
the exj>enses and disbursements complained of in paragraphs 9. 10, 
11, and 12 were incurred prior to June 27. 1923. the date of the de¬ 
livery of certain of the property to the plaintiff and of a release 
under seal by the plaintiff to the then Alien Property Custodian and 
Treasurer of the United States, and more than eleven years prior 
to the filing of the plaintiff's bill of complaint herein, and the de¬ 
fendants aver that the plaintiff is guilty of laches in the tardy pres¬ 
entation of his claim and the bringing of his suit. 

16. And for Further Defenses to the bill of complaint, each aver¬ 
ment and matter hereinafter appearing as a part of the counter¬ 
claim in lieu of cross-bill which is appropriate to the defense of the 
bill of complaint is expressly incorporated herein and made a part 
of this answer. 

And now for the purpose of 


COUNTERCLAIM IN LIEU OF A CROSS-BILL 


the defendants aver: 


28 17. That in the year 1918 the Alien Property Custodian, 

after investigation and pursuant to the provisions of the Trad¬ 
ing With the Enemy Act of October 6. 1917 (c. 106, 40 St at. 411), 
and the executive orders and presidential proclamations promul¬ 


gated thereunder, determined that certain properties, consisting of 
shares of stock, bonds, bank account balances, credit balances with 


certain brokerage houses and other credits, were owing or belonging 
to. or held for. bv. on account of or on behalf of, or for the benefit 


of. and enemy or enemies, or for an allv or allies of an enemv, not 
holding a license granted by the President under the provisions of 
said act, which property is more particularly described in the “No¬ 
tice of Claim" attached hereto as Exhibit A and made a part hereof; 
that said property was thereupon required by the Alien Property 
Custodian, duly acting for and in behalf of the President pursuant 
to the terms of said act and the executive orders and proclamations 
issued thereunder, to be transferred and conveyed to him to be helcL 

• A 
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administered, and disposed of as directed by the terms of said act; 
that said property so transferred and conveyed to him was set up on 
the books of the office of the Alien Property Custodial and of the 
Treasurer of the United States as Trust Number 34684 jin the names 
of Hugo Stinnes, Edmund (or Eduard or Edward) \Vagenknecht, 
Zentral Einkaufsgesellschaft. Albert Jensen, and oilier enemies 
and/or allies of enemies. 

18. That said money and other property so seized apd placed in 
Trust Number 34684 was, at the time of seizure thereof, money and 
property owing’ or belonging to. or held for, on account of, or on 

behalf of, or for the benefit of one Hugo Stinn<fs. one Hugo 

29 Stinnes. Jr., one Robert M. Sloman, Junior, and/or the firm 
of Robert M. Sloman, Jr., one Edmund Wagenkn|echt. Zentral 

Einkaufsgesellschaft. and/or other individuals, partnerships, or 
other bodies of individuals then resident within the \ territorv of 
Germany or residing outside the United States and d<|ing business 
within the territory of Germany, and/or certain corporations incor¬ 
porated within the territory of Germany. 

19. That at the time of seizure of said property said Hugo Stinnes 
was a citizen of Germany and resided at Mulheim am Kuhr within 
the territorv of Germany: Hugo Stinnes, Jr., was a citizen of Ger- 
manv and resided at Mulheim am Ruhr within the !temtorv of 

• j •< 

Germany: Robert M. Sloman, Jr., was a citizen of Germany and 

• m a B I %/ 

resided at Hamburg within the territory of Germany!. Robert M. 
Sloman and Company was a firm or partnership doing a ship bro¬ 
kerage business at Hamburg within the territory of Germany, and 
Edmund (Eduard or Edward) Wagenknecht was a resident within 
the territory of Germany; Zentral Einkaufsgesellschaft ivas a cor no- 
ration organized under the laws of Germany and within the territorv 
of Germany, and was an instrumentality or agency of tjhe Imperial 
German Government: that the United States Government was then 
at war with the Imperial German Government, and tpat all said 
individuals, firms or other persons were enemies within the meaning 
of Section 2 of the Trading With the Enemv Act. 

20. That prior to the seizure of said property, exhaustive investi¬ 
gations were made by various agencies of the Government as to the 
existence of enemy ownership therein: that in 1915 three [ships of the 
American Transatlantic Company were seized by the British Gov¬ 
ernment on the ground of German ownership, and vie re so con¬ 
demned in a British prize court by decree of February 4, 1918, 

30 which case was appealed and the judgment of condemnation 
affirmed by decision of the British Privy Council in 1919 

under the title of “The American Transatlantic Company (Owners 
of the Steamships ‘Kankakee*. ‘Hocking’, and ‘Genesee’) Appel¬ 
lants. v. His Majesty's Procurator General, No. 112 of J.919 on ap¬ 
peal from the High Court of Justice. Probate. Divorce and Admiralty 
Division. (In Prize) that another ship, the “Solveig”, ih process of 
transfer from Norwegian to American registry by virtuje of a pur¬ 
ported sale to the said American Transatlantic Company was seized 
by French authorities and condemned by a French prijze court in 
1915: that the records in said cases, and the records of it he various 


in 
is 

investigative agencies of the Government, including those of the 
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office of the Alien Property Custodian, the Bureau of Navigation 
of the Department of Commerce, of the Navy Department, of !he 
Department of State, and of the Department of Justice, were duly 
considered in making said seizures. 

21. That thereafter, and prior to the close of the war, one Richard 
Wagner and his son. Julius P. Wagner, citizens of the United States 
then residing in New York, filed notices of claim with the Alien 
Property Custodian, asking for the return of certain shares of stock 
of the American Transatlantic Company, a Delaware Corporation, 
and of the Foreign Transport and Mercantile Corporation, also a 
Delaware Corporation, standing in their names at the time of seizure, 
said stock constituting part of the properties seized and placed in 
Trust Number 34684 as averred in paragraphs IT and 18. supra, and 
for the return of other of said seized properties; that thereafter and 
prior to the close of the war certain other individuals residing in 
and around Milwaukee. Wisconsin, filed similar notices of claim 
with tlie Alien Property Custodian asking for a return of 
31 certain shares of the stock of the same shipping corporations 
standing in their names upon the books of said corporations at 
the time of seizure thereof: that said two corporations were operating 
what had been known, during the period of the war from 1915-1917, 
and during the period after the entry into the war of the United 
States, as the “Wagner Fleet** of ships; that thereafter suits were 
filed in various United States district courts bv said individuals 
for the recovery from the Alien Property Custodian and the Treas¬ 
urer of the United States of the properties included in said imtices 
of claim, as follows: 

Eastern District of Wisconsin 


John S. Lawxrn. Jacob S. Whittaker. Cameron W. Frazer. Frank¬ 
lin P. Mann. Fred C. Pritzlaff, Rudolph F. Giljohann, Edward F. 
Niedecken. Edmund J. Archamhault. Mathilda W. Berger. Walter 
J. Berger v. Francis P. Garven as Alien Property Custodian. 

Eastern District of New York 

Richard G. Wagner v. John Burke as Treasurer of the United 
States; 

Richard G. Wagner v. Francis P. Garvan as Alien Property Cus¬ 
todian : 

Richard G. Wagner v. Goldschmidt & Company and Francis P. 
Garvan as Alien Property Custodian; 

Richard G. Wagner v. Wardwell & Adams and Francis P. Garvan 
as Alien Property Custodian: 

Richard G. Wagner v. Sutro Brothers and Francis P. Garvan as 
Alien Property Custodian: 

Richard G. Wagner v. Shearson. Hammill & Company and Fran¬ 
cis P. Garvan as Alien Property Custodian: 

Julius P. Wagner v. John Burke as Treasurer of the United 
States. 
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Southern District of New York 


23 


Francis P. Garvan as Alien Property Custodian v.iThat certain 
obligation, etc., (involving the proceeds of the sale of ja seat on the 
New York Stock Exchange by Richard G. Wagner). 

22. That at the time of seizure thereof and at the! time of the 
filing of said suits, the property in Trust Number 34G$4 was worth 
several million dollars, and in order to advise in the administration 
thereof and protect the same, the Alien Property Custodian and the 
Attorney General of the United States selected certain private coun¬ 
sel. lawyers of experience and high standing at the bar; that cer¬ 
tain of said lawyers were duly appointed special assistants to the 
Attorney General and were retained to prosecute an<|l defend on 
behalf of the Government all litigation growing out of the seizure 
of said properties; that the prosecution and defense of jall said liti¬ 
gation was placed in charge of Goldthwaite H. Dorr, | Esquire, an 
experienced lawyer of recognized ability and prominence at the New 
York bar; that thereafter extensive investigations were I made in the 
United States, the British Isles and Europe; that commissions were 
issued by the District Court for the Eastern District cjf Wisconsin 
to the American Consuls General at London, England; jThe Hague, 
Holland; Copenhagen. Denmark; Stockholm, Sweden;j Christiana, 
Norway; and Paris, France, and Letters Rogatory we^e issued by 
said court for transmission through diplomatic chanjnels to the 
Courts in those countries for use in taking testimony not voluntarily 
given on commission before said consuls general; that jpursuant to 
said commissions and letters rogatory, testimony w^s taken in 
Europe over a period of many months, as a result of which a volumi¬ 
nous record, consisting of some 4,000 pages of testimony 

33 and of some 3,500 exhibits, was transmitted to tjhe clerk of 
the United States District Court for the Eastern^ District of 
Wisconsin; that proceedings were had principally in Copenhagen 
where the plaintiff and cross-defendant, Albert Jensen, h^d his place 
of business, and much of the testimony related to said Jensen, and 
much of the documentary evidence was in the possession <|>.f, or under 
the control of said Jensen: that the time necessary for'l the taking 
of said testimony, and the consequent expense thereof, as Complained 
of in the plaintiff’s bill of complaint herein, was caused! by the ob¬ 
structive and dilatory tactics of said Jensen in refusing to testify 
in English, though he speaks the language fluently, in refusing to 
answer questions put to him by counsel, in refusing to produce his 
books and records, in refusing to permit his employees ^ind agents 
to do the same, and in refusing to facilitate the production of papers 
and records and the giving of testimony bv those associated with 
him, and by those firms and corporations dominated by him. 

23. That various proceedings were had before grand juries of the 
District Court of the Southern District of New York ip 1920 and 
1921 relating to the enemy ownership in the property steized; and 
the testimony of many witnesses, and the production of many docu¬ 
ments were duly recorded. 

24. That in i921, after the termination of hostilities but prior to 
the close of the war, Albert Jensen, the plaintiff herein, clime to the 
United States and entered into negotiations with the t|ien Alien 

50824—36 - -6 ! 
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Property Custodian. Thomas W. Miller, and the representatives of 
the then Attorney General of the United States, Harry M. Daugh¬ 
erty. looking towards a settlement of the litigation then 
34 pending in the district courts of Wisconsin and New York; 

that negotiations were entered into bv the said Jensen with 
the plaintiffs in the suits pending in Wisconsin and New York for 
the purchase of their claims against the United States for the re¬ 
covery of the property in question; that as a result of these negotia¬ 
tions the said Alien Property Custodian, Thomas W. Miller, and the 
said Attorney General, Harr}’ M. Daugherty, procured the release- 
to the plaintiff Jensen of certain of the moneys and securities in 
Trust Number 34684 of an amount approximating $200,000, said 
Jensen having hied no notice of claim therefor and having estab¬ 
lished no interest herein: that with the moneys and securities so 
supplied by the said Alien Property Custodian, the said Jensen 
procured assignments from the plaintiffs in the various suits then 

S ending; namely, Richard G. 'Wagner. Julius P. Wagner. John S. 

•awson, Jacob S. Whittaker, Cameron W. Frazer, Franklin P. Mann, 
Fred C. Pritzlaff. Rudolph F. Giljohann. Edward F. Niedecken, 
Edmund J. Archambault, Mathilda W r . Berger, and Walter J. Ber¬ 
ger, purporting to assign to the said Albert Jensen all their right, 
title, and interest in and to the property then held in Trust Number 
34684 bv the Alien Property Custodian and the Treasurer of the 
United States; that thereafter, and as a part of said settlement, 
said assignors, who were then the only individuals who had filed 
any notice of claim with the Alien Property Custodian or otherwise 
asserted any title or interest in said properties, duly executed and 
delivered to the said Alien Property Custodian on December 7, 
1921, their instruments under seal, releasing and forever discharging 
the Alien Property Custodian and the Treasurer of the United 
States, their successors and assigns, from any and every right, 
35 cause of action, claim or demand in respect to such properties, 
moneys or securities without prejudice to any claim their as¬ 
signee Jensen might have by reason of said assignments; 

25. That at the time of the seizure thereof and at the time of said 
assignments the said assignors had no beneficial interest in said 
property but, on the contrary, held the same, if any title or interest 
they had. for, or on account of, or for the benefit of said Hugo 
Stinnes, Hugo Stinnes, Jr., Robert M. Sloman. Jr., Robert M. 
Sloman and Company, Edmund Wagenknecht, Zentral Einkaufs- 
gesellschaft. and/or other enemies not holding a license granted by 
the President under the provisions of the Trading With the Enemy 
Act; that at all times during the period of the war, between April 
6, 1917. and November 11, 1918, and continuing through July 2, 
1921, the plaintiff, Albert Jensen, was resident outside the United 
States and was doing business within the territory of Germany, 
and was accordingly an “enemy” within the meaning of Section 2 
of the Trading With the Enemy Act. 

26. That thereafter, on March 11. 1922, the plaintiff, Albert Jen¬ 
sen, filed with the said Alien Property Custodian, Thomas W. Miller, 
a notice of claim purporting to be executed and submitted pursuant 
to the provisions of Section 9 of the Trading With the Enemy Act, 
which claim purported to assert an interest in the property in Trust 
Number 34684, described and enumerated in detail in said purported 
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notice of claim, but made on disclosure of ownership orj of any other 
right, title or interest therein on the part of the claijnant Jensen, 
at the time of seizure thereof by the Alien Property Custodian, a 
true copy of which purported notice of claim is attached hereto 

as “Exhibit A”, and is made a part of this counterclaim in 

36 lieu of cross-bill. 

27. That shortly after the filing of said purported notice of 
claim, a record thereof was sent to the Department of'justice, and 
negotiations for the allowance thereof were commenced by the repre¬ 
sentative of the plaintiff Jensen with the said Alien Property Cus¬ 
todian, Thomas W. Miller, and with the attorneys in charge of alien 
property matters in the Department of Justice; that under date of 
September 25. 1922, the said Thomas W. Miller, as Alijen Property 
Custodian, made a formal recommendation to the Attorney General 
that the claim of the plaintiff Jensen be allowed; thatj for reasons 
unknown to the present defendants, the attorneys in the Department 
of Justice in charge of alien property matters, and 'particularly 
Adna R. Johnson, Jr., a special assistant to the Attorney General, 
and A. T. Seymour, Assistant to the Attorney General, |favored the 
allowance of said claim, and contrived a theory to brihg about its 
allowance and the payment over to the plaintiff Jensen of the 
property described in said notice of claim; that after the settlement 
of the various suits in 1921, Goldthwaite H. Dorr and other private 
counsel who had been retained by the Alien Property Custodian 
prior in office to the said Thomas W. Miller and by tljie Attorney 
General in office prior to the incumbency of the saidi Harry M. 
Daugherty, were no longer retained by the Government, but the 
voluminous records of their investigations, their reports, and the 
testimony taken in the various suits were available to the tjhen officials 
of the Department of Justice; that in pursuance of the plan of said 
officials and disregarding the mass of evidence and huge volume of 
documents already in their possession, Adna R. Johnsojn, Jr., was 

sent to Europe to collect evidence to support their theory 

37 of releasing the property to the said Jensen. 

28. That under date of June 16, 1923, the thenj acting At¬ 
torney General of the United States, A. T. Seymour, approved an 
opinion to the President recommending that the property (in question 
be returned to the claimant Albert Jensen as assignee of the true 
owners thereof: that said opinion was approved bv the! President, 
Warren G. Harding, on June 19, 1923; that thereafter tl}e property 
enumerated in said notice of claim (Exhibit A), and of! a value as 
carried upon the books of the Alien Property Custodian j of $1,195,- 
875.77, but of an actual value largely in excess of that aihount, was 
released and transferred to the plaintiff Albert Jensen, assignee, by 
the then Alien Property Custodian and the then Treasurer of the 
United States. 

29. That at the time of the rendering of said opinion, qn June 16, 
1923, and at the times of the release of said property thereafter, the 
claimant Albert Jensen was a deserter at large from the United 
States Navy, having deserted, after due enlistment therein, in 1905; 
that at the time of the commencement of this suit the pjaintiff re¬ 
mained a deserter at large, and consequently, at all times [mentioned 
herein, was and is a fugitive from justice within the nfeaning of 
Section 22 of the Trading With the Enemy Act, as amended, which 
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fact was well known to both the said Alien Property Custodian and 
the said officials of the Department of Justice, as well as to said 
claimant Jensen himself. 

30. That said officials of the Department of Justice did not consult 
with or ask the advice or opinion of the attorneys who had spent 

many months of their time in the investigation of the case, 
38 except that Paul Speer, Esquire, a former assistant to Mr. 

Goldthwaite H. Dorr, was asked for a report upon the u Memo¬ 
randum" submitted by the claimant Jensen in support of his claim, 
and he submitted an able analysis and criticism thereof which was 
ignored by said officials, and, against his advice and contrary to the 
best interests of the United States said analysis and criticism was 
turned over to the attorney for the claimant Jensen for inspection; 
that said opinion of the Attorney General of June 16. 1923. did 
not give proper weight to the mass of evidence, documentary and 
otherwise, then before and available to the Department of Justice, 
the preponderance of which indicated that the property in question 
was owned as averred in paragraph 18, supra, and that the claimant. 
Albert Jensen, was an enemy as averred in paragraph 25, supra; 
that said opinion omitted mention of the fact that the claimant Jen¬ 
sen was a fugitive from justice and hence ineligible to recover or 
receive property under Section 9 of the Trading With the Enemy 
Act; that said opinion was misleading, replete with half truths and 
misstatements; that it concealed the real nature of the facts known 
to the officials of the Department, and failed to disclose to the Presi¬ 
dent the essential questions of law involved in an allowance of the 
claim; that said opinion failed to advise that the assignments under 
which the plaintiff Jensen was claiming were illegal and void under 
R. S. 3477 (31 U. S. C. A. 203); and that it had always been the 
policy of the office of the Alien Property Custodian and of the De¬ 
partment of Justice to refuse recognition to assignments by claim¬ 
ants of interests in property held by the Alien Property Custodian 

under the Trading With the Enemy Act; that said opinion did 
39 not advise the President of his rights and duties in the premises; 

all of which omissions and misrepresentations were knowingly 
and purposefully made with the knowledge and at the behest of the 
plaintiff, and constituted a fraud upon the United States. 

31. That thereafter, and pursuant to the said opinion allowing 
the return of the corpus of Trust Number 34684, Treasury interest, 
or so-called Henkel's interest, in the amount of $18,989.34, and ad¬ 
ministrative expenses amounting to $10,438.48 were paid over to the 
plaintiff Jensen, all of which payments were illegally made. 

32. That at the time of the allowance of the plaintiff's alleged 
claim, the United States retained, and at all times thereafter has 
retained to itself and to its officers and agents, all of the rights and 
powers of an absolute owner, both at law and in equity, to the moneys, 
properties and choses in action in the hands of the Alien Property 
Custodian for which no valid notice of claim has been filed; that no 
claim has ever been filed with the Alien Property Custodian bv the 
said Hugo Stinnes, Hugo Stinnes, Jr., Robert M. Sloman, Jr., Ed¬ 
mund W'agenknecht, Zentral Einkaufsgesellschaft, or other enemies, 
the true beneficial owners of said property in Trust Number 34684 
at the time of its seizure; and that said property, or the right to 
recover said property from the plaintiff Jensen, upon the expiration 
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of three years from the enactment of the Settlement of War Claims 
Act of March 10. 19*28, became, under Section *25 of'the Trading 
With the Enemy Act as amended, property "held to be owned by the 
German Government" payable into the German Special Deposit Ac¬ 
count created by Section 4 of the said Settlement of j War Claims 
Act, as a credit upon the final payment due the United States 

40 from the German Government on account of the aj wards of the 
Mixed Claims Commission: that the United Stated accordingly 

has an interest in the recovery of said properties illegally released 
and paid out to the plaintiff Jensen. 

Wherefore. The Premises Considered, the defendants respectfully 
pray: 

(1) That the plaintiff's suit be dismissed without prejudice to the 
defendants' counterclaim in lieu of cross-bill. 

(*2) That the plaintiff be required to reply, but not j under oath, 
to the exigencies of this answer and matters of counterclaim in lieu 
of cross-bill. i 

(3) That the plaintiff be required to make an accounting to the 
defendants herein, the Attorney General and the Treasurer of the 
United States, for and in respect of all properties, moneys, and 
securities, formerly designated as, credited or attributable to Alien 
Property Custodian's Trust Number 34G84, and more particularly 
enumerated in Exhibit "A" attached hereto and in paragraph 31 
hereof. 

(4) That the plaintiff be ordered to deliver back to thej defendants 

in kind all of such properties, monies, and securities as lbe may now 
have. | 

(5) That the plaintiff be ordered to pay to the defendants the 
value of such said properties, monies, and securities so |received as 
he may not now have, in lawful money of the United Stiites. 

(G) That the plaintiff be ordered to redeliver, or if hjs be unable 
so to do, to repay the value of such properties, monies, and securities 
as this honorable court shall determine the United States 

41 and/or the defendants to be entitled to, including interest 
ihereon, and any income, increment, or proceeds jthereof. 

(7) That this honorable court issue an order enjoining the plain¬ 
tiff from dispossessing himself of any of the specific properties and 
securities, subject of this counterclaim, which may yet reijnain in his 
hands, and further enjoining him from removing from, and dispos¬ 
sessing himself of any monies, credits, and properties which he has 
within the jurisdiction of the United States. 

(8) And for such other and further relief as to the jcourt may 
seem just and proper. 

Geo. C. Sweeney, 

Assistant Attorney General , 

Leslie C. Garnett. 

United States Attorney . 

Harry LeRoy Jones] 

Attorney . Department of Justice , 
Enoch E. Ellison, j 

Assistant Attorney . Department of Justice, 

Attorneys for the Defendants. 
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City of Washington, 

District of Colurmbia. ss: 

Harry LeRoy Jones, beinir first duly sworn, says that he is an 
attorney in the Department of Justice and is in charge of the defense 
of the claim set forth in the bill of complaint herein and of the 
counterclaim set forth in the foregoing answer; that he has pre¬ 
pared the defendant defense in point of law. answer, and counter¬ 
claim. knows the contents thereof, and that the allegations 
42 therein contained are true to the best of his knowledge and 
belief. 

H arry LeRoy Jones. 

Subscribed and sworn to before me this 31st day of January, 1935. 

[notarial seal] John R. Wright. 

Notary Public in and for the District of Columbia. 

My commission expires on the 1st day of March, 1937. 


Exhibit A 

APC-MM-403-1 

Note. —This instrument although addressed to the Attorney Gen¬ 
eral is to be forwarded to the office of the Alien Property Custodian, 
16th & P Streets N. W.. Washington, D. C. 

Application to the President for Allowance of Claim Under Section 
9 of the ‘’Trading With the Enemv Act” 

To tlie honorable The Attorney General. 

Washington. D. C. 

Whereas the undersigned, pursuant to the provisions of the Act of 
Congress known as the ‘’Trading with the Enemy Act” and the 
amendments thereto and tiie Executive Proclamations and Orders 
issued in pursuance thereof, has filed with the Alien Property Cus¬ 
todian. notice of claim against money or other property, conveyed, 
transferred, assigned, delivered, or paid over to the Alien Property 
Custodian as the money or other property of Hugo Stinnes, 
43 Edmund (or Edward) Wagenkneeht, Hugo Stinnes. Junior. 

Robert M. Slomann. Junior. Reichseinkauf or Zentraleinkaufs 
Gesellschaft of Berlin, and Albert Jensen as enemies or allies of 
enemv or claim for payment of an indebtedness owing bv said 
alleged enemies or allies of enemy to the undersigned petitioner: 

Whereas, the President lias vested in the Attorney General all 
power and authority conferred upon the President by the provisions 
of Section 9 of the ’‘Trading with the Enemv Act”. 

Now therefore, the undersigned hereby files application for the 
allowance of said claim, and does hereby expressly offer to submit 
or furnish any additional evidence or information requested by the 
Attorney General or by the Alien Property Custodian. 

Witness the signature of the undersigned, on this the lltli day 
of March 1922. 

(Signed) Albert Jexsex. 

By J. Kemp Bartlett. 

Atty. in fact. 
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unt. 

s as follows: 


To Thomas W. Miller, 

Alien Property Custodian , 

Washington, D. C. 

The undersigned hereinafter referred to as claimant, desiring to 
take .advantage of Sec. 9 of the “Trading with the Enemv Act'’ as 
amended dune 5. 1920, hereby gives you notice of claim as follows, 
and hereby agrees to furnish such other information! and proof as 
y*ou may require. 

1. The name of the claimant is Albert Jensen, j He resides at 

44 Copenhagen in the Kingdom of Denmark; his business address 
in said city being Strandgade No. 25. 

2. He is d6 years of age. is a citizen of the Kingdom! of Denmark, 

• » *. __ 

having been born in that Kingdom of Danish Parents, and has 
always maintained his Danish citizenship. 

3. The property affected by this claim is the property seized by* 
the Alien Property Custodian as belonging to Hugo Stinnes of 
Mulheim-Ruhr. Germany: Edmund (or Eduard) Walgenknecht of 
Montevideo. Uruguay: Hugo Stinnes, Junior, of Hamburg, Ger¬ 
many*; Robert M. Slomann, Jr., of Hamburg, Genhany; Reich- 
seinkauf or Zentraleinkaufs Gesellschaft of Berlin, Germany; and 
Albert Jensen, this claimant, the Alien Property* Custodian having 
erroneously found this claimant to be an enemy or ain ally of an 
enemy of the United States. 

4. Xo one now claim*; the property* except this claim 

5. The property now being claimed by this claimant 

(a) All of the shares of stock, both preferred and cjmimon, with 

dividends declared and paid on said shares of stock ff-om the 15th 
day of August 1918 to date, of the American Trans-Atlantic Com¬ 
pany, a corporation incorporated under the laws of the State of 
Delaware, consisting of the entire outstanding issue of preferred and 
common stock of said corporation. The surrender of [these shares 
was demanded bv the Alien Property Custodian during the year 
1918 and the shares were subsequently surrendered tjo the Alien 
Property Custodian and cancelled, and new certificate (jr certificates 
issued therefor in the name of the Alien Property Custodian. 

(b) All of the shares v,f stock, both preferred dnd common, 

45 and dividends declared and paid on said shares ojf stock from 
the 15th dav of August 1918 to date, of the Foreign Trans- 

port Mercantile Company, a corporation duly incorporated under 
the laws of the State of Delaware, consisting of the! entire out¬ 
standing issue of preferred and common stock of said [corporation. 
The surrender of those shares was demanded by the Alien Property 
Custodian during the year 1918 and the shares wor * subsequently 
surrendered to the Alien Property Custodian and cancelled, and 
new certificate or certificates issued therefor in the dame of the 
Alien Property* Custodian. 

(c) The sum of Two Thousand Six Hundred Six and i 12/100 Dol¬ 
lars ($2,60G.12). together with all interest thereon, sakj sum being 
a credit balance in the name of Richard G. Wagner with the Equi¬ 
table Trust Company of Xew York, the same having been demanded 
by r the Alien Property* Custodian, during the year 1918. and paid 
over to him in cash. 


i 
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(d) The sum of Eight Hundred Eight and 80/100 Dollars 
($808.80), together with all interest thereon, said sum being a credit 
balance in the name of Julius P. Wagner with the Equitable Trust 
Company of New York, the same having been demanded by the 
Alien Property Custodian, during the year 1918, and paid over to 
him in cash. 

(e) The sum of (Eighteen Hundred Sixty-Five and 11/100 Dol¬ 
lars ($1,865.11). together with all interest thereon, said sum being 
a credit balance in the name of Richard G. Wagner with the Battery 

Park Bank of New York, the same having been demanded by 

46 the Alien Property Custodian, during the year 191S. and paid 
over to him in cash. 

(f) The sum of One and 32/100 Dollars ($1.32). together with all 
interest thereon, said sum being a credit balance in the name of 
Julius P. Wagner with the Battery Park Bank of New York, the 
same having been demanded bv the Alien Property Custodian, during 
the year 1918. and paid over to him in cash. 

(g) The sum of One Hundred Sixty-nine and 5T/100 Dollars 
($169.57) together with all interest thereon, said sum being a credit 
balance in the name of Richard G. Wagner with the Bankers Trust 
Company of New York, the same having been demanded by the Alien 
Property Custodian, during the year 1918. and paid over to him in 
cash. 

(h) The sum of Ten Thousand Five Hundred Eighty-four and 
71/100 Dollars ($10,584.71), together with all interest thereon, said 
sum being a credit balance in the name of Richard G. Wagner with 
the Empire Trust Company of New York, the same having been 
demanded bv the Alien Property Custodian, during the vear 191S. 
and paid over to him in cash. 

(i) Twenty-six Thousand One Hundred Fifty Dollars ($26,150.00) 
par value, of United States Liberty Bonds of the numbers and 
denominations as follows: 

Third issue 4%%: 

1 @ $100 #4960605. 

12 (<t 500 602535 to 40 inclusive. 

602381 to 86 

20 1000 972199-200 “ 

1031508 to 25 “ 

Fourth issue 4 1 /£%: 

1 <? $50 #5810790. 

47 together with all interest accrued or accruing thereon, said 
bonds having been held by the Empire Trust Company of 

New York in the name of Richard G. Wagner, and the same having 
been demanded by the Alien Property Custodian, during the year 
1918. and having been delivered to him together with all of the 
then unmatured interest coupons attached thereto, and said bonds 
being now held bv the Secretarv of the Treasure of the United 
States. 

(j) The sum of Thirteen Hundred Seventy-three and 19/100 
Dollars ($1,373.19), together with all interest thereon, said sum 
being a credit balance in the name of Richard G. Wagner with 
TVardwell & Adams, of New York, upon the liquidation of a certain 
margin account in the name of the said Richard G. Wagner with 
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the said Wardwell & Adams, the said margin accounlt and all cash 
and securities thereunder, having been demanded !by the Alien 
Property Custodian, during the year 1918. and said {credit balance 
having been paid by the said Wardwell Adams to the Alien Prop¬ 
erty Custodian during the year 1922. 

(k) One Hundred (100) shares of Kelly Springfield Tire Com¬ 
pany S*/c preferred stock, together with all dividends thereon, said 
shares of stock having been c< vered by the aforesaid demand of 
the Alien Property Custodian covering the said margin account in 
the name of Richard G. Wagner. with the said Wardwell & Adams* 
of New York, and said shares of stock having been delivered, during 
the year 1922. to the Alien Property Custodian, by tlie said Ward- 
well & Adams. i 

(1) Two Hundred (200) shares of Union Palcific Railroad 

48 Company common stock, together with all dividends thereon, 
said shares of stock having been covered bv the aforesaid 

t ' • I 

demand of the Alien Property Custodian covering the) said margin 
account in the name of Richard G. Wagner, with the s^iid Wardwell 
& Adams, of Xew York, and said shares of stock haying been de- 
livered. during the year 1922. to the Alien Property Custodian by 
the said Wardwell Adams. 

(mt The sum of Fifty-three Thousand Six Hundred Fifty-thice 
and 54/100 Dollars ($53,653.54). together with all interest thereon, 
said sum being a credit balance in the name of Richard G. Wagner 
with Sutro Brothers & Company, of Xew York, upon tlie liquidation 
of a certain margin account in the name of the said] Richard G. 
Wagner with the said Sutro Brothers & Company, thejsaid margin 
account and all cash and securities thereunder, havijng been de¬ 
manded by the Alien Property Custodian, during the ytjar 1918. and 
said credit balance having been paid by the said Sutro Brothers & 
Company to the Alien Property Custodian during th'e year 1922. 

(n) One hundred (100) shares of American Beet Sugar Company 

common stock, together with all dividends thereon, said shares of 
stock having been covered by the aforesaid demand df the Alien 
Property Custodian covering the said margin account ini the name of 
Richard G. Wagner with the said Sutro Brothers & Company, of 
Xew York, and said shares of stock having been delivered, during 
the year 1922. to the Alien Property Custodian by tlu| said Sutro 
Brothers & Company. j 

(o) One hundred (100) shares of American Locomotive Com¬ 
pany common stock, together with all dividends thereon, 

49 said shares of stock having been covered by the aforesaid 
demand of the Alien Property Custodian coverijng the said 

margin account in the name of Richard G. Wagner wfth the said 
Sutro Brothers & Company, of Xew York, and said shares of stock 
having been delivered, during the year 1922. to the Alien Property 
Custodian by the said Sutro Brothers & Company. 

(p) One hundred (100) shares Anaconda Copper Mining Com¬ 
pany common stock, together with all dividends thereon], said share 
of stock having been covered bv the aforesaid demand df the Alien 
Property Custodian covering the said margin account ip the name 
of Richard G. Wagner with the said Sutro Brothers & Company, of 
Xew York, and said shares of stock having been delivered during 


I 
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the year 1922 to the Alien Property Custodian by the said Sutro 
Brothers & Company. 

(q) One hundred (100) shares of Southern Pacific Railroad Com¬ 
pany common stock, together with all dividends thereon, said shares 
of stock having been covered by the aforesaid demand of the Alien 
Property Custodian covering the said margin account in the name 
of Richard G. Wagner with the said Sutro Brothers & Company, of 
Xew York, and said shares of stock having been delivered during 
the year 1922 to the Alien Property Custodian by the said Sutro 
Brothers & Company. 

(r) One hundred (100) shares of Aetna Explosive Company, Inc., 
common stock, together with all dividends thereon, said shares of 
stock having been 'covered by the aforesaid demand of the Alien 

Property Custodian covering the said margin account in the 
name of Richard G. Wagner with the said Sutro Brothers & 
Company, of New York, and said shares of stock having been 
•delivered during the year 1922 to the Alien Property Custodian by 
the said Sutro Brothers & Company. 

(s) Two hundred (200) shares of Wright-Martin Aircraft Cor¬ 
poration common stock, which shares are exchangeable for stock of 
the International Motor Truck Corporation, together with all divi¬ 
dends thereon, said shares of stock having been covered by the afore¬ 
said demand of the Alien Property Custodian covering the said 
margin account in the name of Richard G. Wagner with the said 
Sutro Brothers & Company, of New York, and said shares of stock 
having been delivered during the year 1922 to the Alien Property 
Custodian by the said Sutro Brothers & Company. 

(t) The sum of Nineteen Thousand Three Hundred Fifty and 
40/100 Dollars ($19,350.40), together with all interest thereon, said 
sum being a credit balance in the name of Richard G. Wagner with 
H. P. Goldschmidt & Company, of New York, upon the liquidation 
of a certain margin account in the name of the said Richard G. 
Wagner with the said H. P. Goldschmidt & Company, the said mar¬ 
gin account and ail cash and securities thereunder, having been de¬ 
manded by the Alien Property Custodian, during the year 1918, and 
said credit balance having been paid by the said H. P. Goldschmidt 
& Company to the Alien Property Custodian during the year 1921. 

(u) One thousand (1,000) shares of Minneapolis & St. Louis Rail¬ 
road Company common stock, together with all dividends 

51 thereon, said shares of stock having been covered by the afore¬ 
said demand'of the Alien Property Custodian covering the 
said margin account in the name of Richard G. Wagner with the said 
H. P. Goldschmidt & Company of New York, and the said shares of 
stock having been delivered during the year 1921 to the Alien Prop¬ 
erty Custodian by the said H. P. Goldschmidt & Company. 

(v) Five hundred (500) shares of Erie Railroad Company com¬ 
mon stock, together with all dividends thereon, said shares of stock 
having been covered by the aforesaid demand of the Alien Property 
Custodian covering the said margin account in the name of Richard 
G. Wagner with the said H. P. Goldschmidt & Company, of New 
York, and the said shares of stock having been delivered during the 
year 1921 to the Alien Property Custodian by the said H. P. 
Goldschmidt & Company. 
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(w) Five hundred (500) shares of Southern Pacific Railroad Com¬ 
pany stock, together with all dividends thereon, said sjhares of stock 
having been covered by the aforesaid demand of the A[lien Property 
Custodian covering the said margin account in the naijie of Richard 
G. Wagner with the said H. P. Goldschmidt & Company, of New 
York, and the said shares of stock having been delivered during the 
year 1921 to the Alien Property Custodian by the said H. P. 
Goldschmidt & Company. 

(x) One thousand twenty-eight (1,028) shares of IjCelly Spring- 
field Tire Company common stock, together with kll dividends 
thereon, said shares of stock having been covered by jthe aforesaid 
demand of the Alien Property Custodian covering the} said margin 

account in the name of Richard G. Wagner vyith the said 
52 H. P. Goldschmidt & Company, of New York, land the said 
shares of stock having been delivered during the year 1921 
to the Alien Property Custodian by the said H. P. Goldschmidt & 
Company. i 

(y) Three hundred seventy-four (374) shares of Kelly Springfield 
Tire Company preferred stock, together with all dividends thereon, 
said shares of stock having been covered by the aforejsaid demand 
of the Alien Property Custodian covering the said margin account 
in the name of Richard G. Wagner with the said H. P. jGoldschmidt 


& Company, of New York, and the said shares of stock!having been 
delivered during the year 1921 to the Alien Property Custodian by 
the said H. P. Goldschmidt & Company. | 


(z) One thousand shares (1,000) of National Enamelipg & Stamp¬ 
ing Company common stock, together with all dividehds thereon, 
said shares of stock having been covered by the aforesaid demand 
of the Alien Property Custodian covering the said margin account 
in the name of Richard G. Wagner with the said H. P. (floldschmidt 
& Company, of New York, and the said shares of stock having been 
delivered during the year 1921 to the Alien Property Cjustodian by 
the said H. P. Goldschmidt & Company. j 

(aa) Three hundred (300) shares of Great Northern Railway 
Company preferred stock, together with all dividends thereon, said 
shares of stock having been covered bv the aforesaid demand of the 
Alien Property Custodian covering the said margin account in the 
name of Richard G. Wagner with the said H. P. Goldschiiiidt & Com¬ 
pany, of New York, and the said shares of stock paving been 
53 delivered during the year 1921 to the Alien Property Cus¬ 
todian by the said H. P. Goldschmidt & Companjy. 

(bb) Five hundred (500) shares Submarine Boat Corporation 
stock, together with all dividends thereon, said shares ofj stock hav¬ 
ing been covered by the aforesaid demand of the Alieh Property 
Custodian covering the said margin account in the name jof Richard 
G. Wagner with the said H. P. Goldschmidt & Company, of New 
York, and the said shares of stock having been delivered during 
the year 1921 to the Alien Property Custodian by the Isa id H. P. 
Goldschmidt & Company. 

(cc) One thousand (1,000) shares of Southern Railway Company 
common stock, together with all dividends thereon, said shares of 
stock having been held by Sutro Brothers & Company, of New 
York, under a margin account in the name of Richard G. Wagner, 
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and having been covered by a demand served on the said Sutro 
Brothers & Company by the Alien Property Custodian, during 
the year 1918. and said shares of stock having been delivered to the 
Alien Property Custodian by the said Sutro Brothers & Company, 
during the vear 1921. 

(dd) Corporate stock of the City of New York for Rapid Transit 
Construction, with interest coupons carrying 4*4% interest attached, 
said stock being due in 1960, having a par value of Seventy-live 
Thousand Dollars ($75,000.00), being in seventy-five (75) certifi¬ 
cates of the denomination of One Thousand dollars ($1,000.00) 
each, together with all interest or dividends thereon, said corporate 
stock having been covered by a demand served on the said 

54 Sutro Brothers & Company by the Alien Property Custodian, 
during the year 1918, and said corporate stock having been 

delivered to the Alien Property Custodian by the said Sutro Brothers 
& Company during the year 1*921. 

(ee) Corporate stock of the City of New York for Rapid Transit 
Construction, registered, said stock being due in 1960, bearing 4V.'7 
interest and having a par value of Twenty-five Thousand Dollars 
($25,000.00), together with all interest or dividends thereon, said 
corporate stock having been covered by a demand served on the 
said Sutro Brothers & Company by the Alien Property Custodian, 
during the year 1918. and said corporate stock having been de¬ 
livered to the Alien Property Custodian bv the said Sutro Brothers 
& Company during the year 1921. 

(ff) Corporate stock of the City of New York due in 1954. and 
having interest coupons covering interest at the rate of Z\/* c / at¬ 
tached thereto, having a par value of Thirty Thousand Dollars 
($30,(KX).00), being thirty (30) certificates of the denomination of 
One Thousand Dollars ($1,000.00) each, together with all interest 
or dividends thereon, said corporate stock having been covered by 
a demand served on the said Sutro Brothers & Company by the 
Alien Property Custodian, during the year 1918. and said corporate 
stock having been delivered to the Alien Property Custodian by the 
said Sutro Brothers & Company during the year 1921. 

(gg) 84/100 of One share of American Agricultural Chemical 
Company common stock, together with all dividends thereon, said 
shares of stock having been held by Shearson, Hammill & 

55 Company, of New York, under a margin account in the 
name of Richard G. Wagner, and having been covered by a 

demand served on the said Shearson. Hammill & Company by the 
Alien Property Custodian during the year 1918, and said shares 
of stock having been delivered to the Alien Property Custodian 
by the said Shearson, Hammill & Company during the year 1921. 

(hli) Fourteen hundred (1,400) shares of American Beet Sugar 
Company common stock, together with all dividends thereon, said 
shares of stock having been held by Shearson. Hammill & Company, 
of New York, under a margin account in the name of Richard G. 
W agner. and having been covered by a demand served on the said 
Shearson. Hammill & Company by the Alien Property Custodian 
during the year 191S. and said shares of stock having been delivered 
to the Alien Property Custodian by the said Shearson, Hammill & 
Company during the year 1921. 
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(ii) Three hundred (300) shares Erie Railroad Coirjpanv common 
stock, together with all dividends thereon, said shares! of stock hav¬ 
ing been held by Shearson, Hammill & Company, cjf New York, 
under a margin account in the name of Richard G. | Wagner, and 
having been covered by a demand served on the s^id Shearson, 
Hammill & Company by the Alien Property Custodian during the 
year 1918, and said shares of stock having been delivered to the 
Alien Property Custodian by the said Shearson, Hammill & Com¬ 
pany during the year 1921. I 

— (in ink) And the credit balance $1278-65/100 teceived from 
Shearson. Hammill & Company.— 

(jj) One thousand (1,000) shares of National ]Enameling & 

56 Stamping Company common stock, together withj all dividends 
thereon, said shares of stock having been held |by Shearson, 

Hammill & Company, of New York, under a margin account in the 
name of Richard G. Wagner, and having been covered jby a demand 
served on the said Shearson, Hammill & Company by the Alien 
Property Custodian during the year 1918, and said shiares of stock 
having been delivered to the Alien Property Custodial by the said 
Shearson, Hammill & Company during the year 1921. j 

(kk) Eight hundred (800) shares of Southern Railwtav Company 
common stock, together with all dividends thereon, s^id shares of 
stock having been held by Shearson, Hammill & Company, of New 
York, under a margin account in the name of Richarq G. Wagner, 
and having been covered by a demand served on the s^id Shearson, 
Hammill & Company by the Alien Property Custodian during the 
year 1918, and said shares of stock having been delivered to the 
Alien Property Custodian by the said Shearson, Hamjnill & Com¬ 
pany during the year 1921. 

(il) The sum of One Thousand Dollars ($1,000.00), tf>£ether with 
all interest thereon, said sum being a credit balance in jt-he name of 
Richard G. Wagner with the Battery Park National Bahk, the same 
having been demanded by the Alien Property Custodian, during 
the year 1918. and paid over to him in cash, in addition to the sum 
of Eighteen Hundred Sixty-five and 11/100 Dollars ($1,865.11) 
mentioned in paragraph (e) hereof. j 

(mm) All of the capital stock of the following corporations, 
namely: j 

Manitowoc Steamship Corporation, j 

Alleguash Steamship Corporation, j 

57 Winnebago Steamship Corporation, 

Muskegon Steamship Corporation, j 

Ausable Steamship Corporation, 

Maumee Steamship Corporation, j 

said capital stock having been covered by a demand served on the 
Foreign Transport & Mercantile Corporation by the Ali^n Property 
Custodian, during the year 1918. 

(nn) The sum of Eighteen and 50/100 Dollars ($18.50) in cash 
and Six Hundred Fifty-five Thousand Dollars ($655.0Q0.00) being 
the par value of Fourth Loan 4*4% Liberty Bonds of tlje following 
denominations, to-wit: 

Sixteen (16) of said bonds being of the denomination of Ten 
Thousand Dollars ($10,000.00) each, j 
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Four Hundred Ninety-four (404) of said bonds being of the de¬ 
nomination of One Thousand Dollars ($1,000.00) each, 

Eight (8) of said bonds being of the denomination of One Hun¬ 
dred Dollars ($100.00) each, 

Four (4) of said bonds being of the denomination of Fifty 
($50.00) each, together with all interest and interest coupons thereon, 
all of said bonds! and said sum of Eighteen and 50/100 Dollars 
($18.50) in cash having been delivered and paid to the Alien Prop¬ 
erty Custodian, as follows: 


March 1920, a dividend of 10Yj% on Twenty-four Thousand five 
Hundred ninety-seven (24,597) shares of preferred stock of the 

Foreign Transport & Mercantile Corporation, amounting to_$25S, 26S. 50 

March 1920. a dividend of One and 50/100 Dollars ($1.50) i>er 
share on Two Hundred Forty Thousand (240.000) shares of the 
common stock of the Foreign Transport & Mercantile Corpora¬ 
tion, amounting: to_ 300.000.00 

March 1920. to retire Three Hundred Sixty-seven and one-half 
(367Vs) shares of preferred stock of the Foreign Transport & 

Mercantile Corporation, amounting: to_ 30, 750.00 


Total_ 655,018.50 

5S The above mentioned Liberty Bonds are deposited with the 
Secretary of the Treasury of the United States. 

(oo) The sum of Eighty-four Thousand Eight Hundred Thirteen 
and 75/100 Dollars ($84,813.75) in cash, being a cash dividend paid 
on January 1. 1921, to the Alien Property Custodian of 3*4%, on 
twenty-four thousand two hundred thirtv-one and one-half 
(24,231t/>) shares of preferred stock of the Foreign Transport & 
Mercantile Corporation, together with all interest thereon. 

(pp) The sum of Thirty-six Thousand Three Hundred Forty- 
eight and 75/100 Dollars ($36,348.75) in cash, being a cash divi¬ 
dend paid on March 1. 1921, to the Alien Property Custodian, on 
Twenty-four Thousand Two Hundred Thirty-one and one-half 
(24,23H/o) shares of preferred stock of the Foreign Transport & 
Mercantile Corporation together with all interest thereon. 

(qq) The sum of Twelve Hundred Seventy-eight and 65/100 Dol¬ 
lars ($1,27S.65) imcash being a payment of said sum made on April 
5, 1921, by Shearson, Hammill & Company, of New York, to the 
Alien Property Custodian after liquidation of the debit balance in 
the name of Richard G. Wagner of the certain margin account with 
the said Shearson. Hammill & Company in the name of the said 
Richard G. Wagner, which is referred to in paragraphs (ff) to (kk) 
inclusive, herein, together with all interest thereon. 

(rr) The sum of Seventy-nine Thousand Three Hundred Sixty- 
nine and 84/100 Dollars ($79,369.84) in cash being a deposit in the 
hands of the United States Marshal for the Southern District 
59 of New York derived from the sale of a seat upon the New 
York Stock Exchange standing in the name of Richard G. 
Wagner, which seat was covered by a demand made by the Alien 
Property Custodian and served on May 13, 1919, on George W. Ely, 
Secretary of the New York Stock Exchange, for the proceeds of the 
sale of said seat. 

(ss) The sum of Two Thousand Forty-four and 81/100 Dollars 
($2,044.81) in cash remaining in the hands of the Alien Property 
Custodian from the sale by him of two hundred forty-four (244) 
shares of stock of American Agricultural Chemical Company and 
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five hundred (500) shares of stock of Central Leather Company- 
original ly held by the Alien Property Custodian undjer Trust No. 
34684, after the payment of Twenty Thousand Five hundred Six¬ 
teen and 48/100 Dollars ($20,516.54) to J. Kemp Bartjlett, attorney 
for Albert Jensen, the claimant herein, as set forth in ai letter to him 
bearing date of March 6, 1922, Re Trust No. 34684^ Report No. 
30689. 

(tt) All other cash, shares of stock, bonds, or other! securities or 
property of whatsoever nature, kind, and desription Seized by the 
Alien Property Custodian as belonging to the said HugojStinnes, Ed¬ 
mund (or Eduard) AVagenknecht, Hugo Stinnes, Juniojr, Robert M. 
Slomann. Jr.. Reichseinkauf or Zentraleinkaufs Gesellscliaft of Berlin 
and/or Albert Jensen: including in the property hereby!claimed an y 
and all cash, credits, or other property of whatsoever nature, kind, or 
description which has come into the possession j>f the Alien 
60 Property Custodian by virtue of his control of the aforesaid 
American Trans-Atlantic Company and/or Foreign Transport 
& Mercantile Corporation, together with all interest, dividends, or 
other income accrued or accruing thereon, or which has Ijeen received 
or may hereafter be received thereon, by the Alien Property Cus¬ 
todian. pending the final surrender and delivery thereof to the 
claimant. j 

Note.— There is to be credited upon the claim of the! said Albert 
Jensen, of which notice is hereby given (and deducted from the 
aforesaid list of cash and other property claimed), certain cash and 
shares of stock which were delivered to the said claimant, Albert 
Jensen, by the Alien Property Custodian on December 7, }921, to-wit: 

(1) The sum of Seventy-nine Thousand Three Hundred Sixty- 
nine and 84/100 Dollars ($79,369.84) in cash being th^ fund that 
was on deposit with the United States Marshal for tlje Southern 


District of New York, and which is referred to above ini paragraph 
(it). ' _ i 

(2) Fourteen Hundred (1,400) shares of American Beet Sugar 
Company Common stock. Certificates Nos. C-25.911/24, irjclusive, for 
One Hundred (100) shares each, issued in the name of th^ Equitable 
Trust Company of New York as depository for the Aliqn Property 
Custodian. Trust E-34.684, and endorsed by the Depository to 
Thomas AY. Miller, Alien Property Custodian, Trust E-j34,684, and 
being the same Fourteen Hundred (1.400) shares of common stock 
of the American Beet Sugar Company as that mentioned in para¬ 
graph (hh) hereof. 

61 (3) Five Hundred (500) shares of the National Enameling 

& Stamping Company common stock in five (5) [certificates 
for One Hundred (100) shares each, issued in the najme of the 
Equitable Trust Company of New York, as depository fof the Alien 
Property Custodian, Trust E-34,684, and endorsed by the Depository 
to Thomas AA r . Miller, Alien Property Custodian, Trust, E-34,684, 
and being the same Five Hundred (500) shares of the common stock 
of the National Enameling & Stamping Company as that [mentioned 
in paragraph (jj) hereof. 

(4) One thousand (1,000) shares of the Southern Railjway Com¬ 
pany common stock, consisting of ten (10) certificates 2j»os." C-25,- 
593/602 inclusive, for One Hundred (100) shares each,| issued in 
the name of the Equitable Trust Company of New York las deposi- 
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tory for the Alien Property Custodian, Trust E-34.684, and en¬ 
dorsed by the Depository to Thomas W. Miller. Alien Property 
Custodian. Trust E-34.684, and being the One Thousand (1,000) 
shares of common stock of the Southern Railway Company men¬ 
tioned in paragraph (cc) hereof. 

(5) $75,000.00 par value corporate stock of the City of New York, 
for Rapid Transit Construction, bearing 4*4% interest, payable 
semi-annually, principal maturing in 1960, being 75 certificates of 
the denomination of $1,000.00 each and being the same 75 certifi¬ 
cates mentioned in paragraph (dd) hereof. 

(6) $30,000.00 par value corporate stock of the City of New York 
bearing interest coupons at the rate of 3*4% per annum, principal 
due 1954, being 30 certificates of the denomination of $1,000.00 each, 
and being the 30 certificates mentioned in paragraph (ee) 

hereof. 

62 6. The claimant represents and alleges that he is not an 
enemy or an ally of an enemy; that no person or persons what¬ 
soever have any interest or lien upon the proceeds of the claim 
set forth in the within notice; that this notice is not filed in collu¬ 
sion with anv enemy or allv of any enemy, or anv other person or 
persons for the purpose of avoiding the terms and provisions of 
the “Trading with the Enemy Act"; that the claim herein referred 
to is in all respects bona fide and that there are no set-offs, counter¬ 
claims, or defenses, except as herein stated. 

Dated this 11th day of March 1922. 

(Signed) Albert Jensen, 
i By J. Kemp Bartlett, 

His Attoimey-in-Fact as per Power of Attorney hereunto 

attached. 

State of Maryland, 

City of Baltimore , to-wit: 

I swear that I am a member of the law firm of Bartlett, Poe & 
Claggett of the City of Baltimore, in the State of Maryland, and 
that I am the identical J. Kemp Bartlett named in the Power 
of Attorney, which is hereto attached, and which bears the gen¬ 
uine signature of Albert Jensen, the above named claimant, and I 
further swear that the aforegoing statements contained in the afore¬ 
going notice of claim of the said Albert Jensen are true and correct. 

(Signed) J. Kemp Bartlett, 

63 Subscribed to and sworn to before me this 11th day of 
March, 1922. 

[seal] i (Signed) Francis A. Michel, 

Notary Public. 

Plaintiffs motion to strike 
Filed February 14, 1935 

* ****** 

The Plaintiff, by his attorneys, J. Kemp Bartlett, and Thomas H. 
Creighton. Jr., moves the court to strike the following parts of De¬ 
fendants’ Answer and their Counterclaim in Lieu of a Cross-Bill: 
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(a) That part of paragraph 8 of the Answer reading as follows: 

“The defendants aver that the alleged action of the President con¬ 
sisted only in approving an opinion recommending allowance, writ¬ 
ten and submitted to him bv the Acting Attorney General, and that 
such approval was induced by the intentional and purposeful mis¬ 
representation and concealment of the essential facts b^’ the officials 
charged with the duties of advising him in the premises land by their 
failure properly to advise the President upon the legal issues involved,, 
as more particularly described in paragraphs 27, 28,j 29, and 30 
hereof." i 

(b) Paragraph 16 of said Answer and 

(c) Defendants’ “Counterclaim in Lieu of Cross-Biljl" and each 
and every paragraph thereof, said paragraphs being nuihbered 17 to 
32 inclusive. 

And for reasons therefor says: 

1. That said averments and defenses do not set forth any legal 

or valid defenses to the Bill of Complaint. I 

2. That said Counterclaim in Lieu of Cross-Bill, nqr any part 

thereof, sets forth a cause of action against this plaintiff. 

64 3. That the pleadings show on their face that jdefendants’ 

alleged defenses and cause of action are barred bv the deter- 

“ •j' 

mination of the President of the United States made under the 
authority of and pursuant to the provisions of Section 9 (a) of the 
Trading with the Enemy Act (U. S. C. A., Title 50, Sec. 9j Page 241). 

4. That said determination of the President so made un|der author¬ 
ity of and pursuant to the provisions of said statute, iis final and 
conclusive and may not be reviewed or set aside by this Court except 
for fraud or gross mistake tantamount to fraud. 

5. That defendants have failed to plead any facts showing fraud 
or mistake tantamount to fraud affecting said finding andjdetermina- 
tion. 

6. That the Counterclaim in lieu of cross-bill shows bn its face 
that the real party in interest is the United States andjthat there 
is no authority in law for the bringing of the same by th|e Attorney 
General and the Treasurer of the United States, in their pwn names. 

7. And for such other reasons as may appear on the face of the 
pleadings and will be argued at the hearing thereof. 

J. Kemp Bartlett, ] 

Thos. H. Creighton,! Jr., 

Attorneys for plaintiff. 

To: j 

George C. Sweeney, Esquire, j 

Assistant to the Attorney General. 

Harry L. Jones, Esquire, j 

Attorney , Department of Justice. 


65 


_ i 

The above will be for hearing in accordance withj the rules. 

J. Kemp Bartlett, 

Thos. H. Creighton, j Jr., 

Attorneys for Plaintiff. 


i 

I 


i 
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Service of copy of the above Motion, together with Points and 
Authorities, and Memorandum in Support Thereof, accepted this 
14 day of February 1935. 

Harry LeRoy Jones, 

1 Attorney for Defendants. 

Opinion of Justice Bailey 
Filed July 1, 1935 

******* 

Section 9(a) of the Trading with the Enemy Act vested in the 
President the power to order the payment and delivery of property 
seized by the Alien Property Custodian to any one whom he de¬ 
termined to be entitled to it. The counterclaim seeks the recovery 
of property paid out by order of the President. It is true that the 
order took the form of an approval of an opinion of the Attorney- 
General. but I think that the form is immaterial. It is not alleged 
that the former Alien Property Custodian or his subordinates under¬ 
took in conjunction with the plaintiff to defraud the United States, 
although the charge of fraud on the part of the plaintiff consists of 
fact apparently known to the Alien Property Custodian and the 
then Attorney-General. If it was the President who was deceived, 
it would not seem that any action which would have the effect of 
vacating an order of the President could be maintained bv the sue- 
cessor to the Alien Property Custodian, but could be brought only 
in the name of the United States, to recover property of 
66 the United States. 

There being no statutory authority for this counterclaim 
to be brought in the name of the Attorney-General for the use and 
benefit of the United States, the motion to strike the counterclaim 
will be sustained. 

On the other hand the motion to strike certain portions of the 
answer (other than the counterclaim), will be overruled. 

Bailey, J. 

Order sinking defendants* counterclaim. Ac. 


Filed August 5, 1935 


******* 

This cause coming on to be heard on plaintiff's Motion to Strike 
Defendant's “Counterclaim in Lieu of Cross Bill" and parts of 
Defendants' Answer filed herein, and the parties hereto being repre¬ 
sented by their respective counsel and after argument upon the ques¬ 
tions raised bv said motion, and the Court being fully advised in the 

# V » W 

premises, it is this fifth day of August. 1935. 

Ordered. Adjudged and Decreed that said Motion to Strike De¬ 
fendants’ “Counterclaim in Lieu of Cross Bill" be and is hereby 
granted and the said “Counterclaim in Lieu of Cross Bill" be and 
the same is hereby stricken: and it is further 

J 
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Ordered, Adjudged and Decreed that the Motion to Strike certain 
portions of Defendants’ Answer (other than the counterclaim) is 
overruled. ! 

Jennings Bailey, 

j Justice. 

67 Approved as to form: | 

Geo. C. Sweeney, | 

Assistant Attorney General , 

Leslie C. Garnett, j 

United States Attorney, 
Harry LeKoy Joxps. 

Attorney , Department of Justice , 

John W. Scott, | 

Attorney , Department of Justice, 
Enoch E. Ellison, | 

Attorney , Department of Jkstice , 

Attorneys for Defendants. 

To the foregoing order each of the defendants, in open court, by 
his attorneys, objects and reserves an exception, and giv]es notice of 
his intention to apply to the United States Court of Appeals for the 
District of Columbia for the allowance of a special or interlocutory 
appeal. j 

Jennings Bailey, 

I Justice. 

\ 

Motion for vacation of order sustaining plaintiff's motion to strike 

counterclaim , etc. I 


Filed August 10,1935 ! 

I 

* * * * Sic * * 

I 

Come now Homer S. Cummings as Attorney General of jthe United 
States, on behalf of the United States, and as successor to!the rights, 
powers, functions and duties vested in the former Alien Property 
Custodian by the Terms of the Trading with the Enerfiy Act, as 
amended, and by Executive Orders and proclamations issued pursu¬ 
ant to said Act, and W. A. Julian as Treasurer of the Unijted States, 
defendants herein, and jointly, separately, and severally 1 ) move the 
Court to vacate the order sustaining plaintiff’s motion to (strike said 
defendants’ counterclaim and to grant reargument of said mo- 
68 tion to strike defendants’ counterclaim, in the abojce-entitled 
cause, and for grounds in support of this motion say, in addi¬ 
tion to the grounds set forth in the points and authorities filed by 
said defendants in opposition to plaintiff’s said motion heretofore 
presented and made a part hereof by reference: 

1. That the President’s “approval of an opinion of the Attorney 

General”, referred to in the Court’s opinion, was not “the prder” al¬ 
lowing plaintiff’s original claim; j 

2. Said defendants, and each of them, respectfully state [that they 
verily believe the Court to be in error in its opinion that said alleged 
fraud was committed upon the President, and. 

3. The defendants, and each of them, verily believe the j Court to 
be in error in its opinion that the Attorney General, as successor to 
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the former Alien Property Custodian, lacks the power to institute 
and maintain said counterclaim herein, or that the Attorney General 
of the United States is not authorized as such officer to institute said 
counterclaim; all as more particularly set out in the supporting 
memorandum of points and authorities submitted herewith. 

Geo. C. Sweeney, 

Assistant Attorney General , 

Leslie C. Garnett. 

, United States Attorney , 

Harry LeRoy Jones, 

Bv J. W. S., 

Attorney , Department of Justice , 

, John W. Scott, 

Attorney , Department of Justice , 
Enoch E. Ellison. 

Attorney , Department of Justice . 

Attorneys for the Defendants. 

69 Receipt of copy of the foregoing motion and accompanying 
memorandum of points and authorities in support thereof is 
hereby acknowledged. 

Thomas H. Creighton, Jr. 
Memorandum 
August 30, 1935 

Defendants’ supplemental motion for leave to file amended answer 
containing counterclaim should defendants’ motion to vacate order 
striking the counterclaim from defendants’ answer be denied, and 
defendants’ request that said motions be considered together, filed. 

Order granting leave to file amended supplemental- motion 

Filed September 7, 1935 

* * * * * * * 

Upon consideration of defendants’ motion for leave to file— 
defendants’ amended supplemental motion for leave to file 

AMENDED ANSWER CONTAINING COUNTERCLAIM SHOULD DEFENDANTS’ 
MOTION TO VACATE ORDER STRIKING THE COUNTERCLAIM FROM DE¬ 
FENDANTS’ ANSWER BE DENIED, AND DEFENDANTS’ REQUEST THAT SAID 
MOTIONS BE CONSIDERED TOGETHER 

it is this 7th day of September, 1935, 

Ordered that said amended supplemental motion be filed. 

Jennings Bailey, 

Justice. 


Plaintiff consents to the foregoing Order. 

Thos. H. Creighton, Jr., 

Attorney for plaintiff. 
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Defendants ’ amended, supplemental motion for\ leave to file 

amended answer , &c. 

Filed September 7, 1935 ! 


Come now Homer S. Cummings as Attorney General of the 
United States, on behalf of the United States, and asj successor to 
the rights, powers, functions and duties vested in! the former 
Alien Property Custodian by the the Terms of the Trading with the 
Enemy Act, as amended, and by Executive Orders and proclama¬ 
tions issued pursuant to said Act, and W. A. Julian iis Treasurer 
of the United States, defendants herein, and move the Cjourt to enter 
an order permitting the defendants to file an amended j answer con¬ 
taining a counterclaim in lieu of cross-bill, including therein a copy 
of Executive Order Xo. 7163, appended hereto and marked “Exhibit 
A”, and otherwise, in substance and in fact, similar in fojrm and con¬ 
tent to the counterclaim stricken from defendants’ answer by the 
Court’s order entered in the above-entitled case on August 5, 1935, 
by Mr. Justice Jennings Bailey, should the Court overrule defend¬ 
ants’ now pending motion to vacate the last said order, land only in 
that event; and come said defendants and request that the foregoing 
motion be taken by the Court and considered with said motion to 
vacate, filed on August 10. 1935, as if it were a part thereof; and 
for grounds in support of the foregoing motion and request say: 

1. That on August 29, 1935, bv Executive Order Xo. 7163, a true 
and acurate copy of which is attached hereto marked “Exhibit A” 
and made a part hereof, the President of the United States vested 
in the Attorney General full power to vacate certain orders of allow¬ 
ance made in purported pursuance of § 9 of the Trading with 

71 the Enemy Act, as amended, and authorized and directed him 
to file counterclaims in such cases in suits brought against him 
as successor to the Alien Property Custodian; 

2. That the defendant, Homer S. Cummings, Attorney General 
of the United States, is of the opinion that this is a prober case in 
which to exercise the powers and authority vested in him by said 
Executive Order Xo. 7163. and is desirous of exercising the same by 
the filing of a counterclaim in the above-entitled case; 

3. That the defendants verily believe that said counterclaim, if 
permitted to be filed in the above entitled case pursuant toj Executive 
Order Xo. 7163. will meet in every respect the objection of jthe Court, 
as expressed by Mr. Justice Jennings Bailey in his memorandum of 
opinion given on July 1. 1935, sustaining plaintiff’s motion in the 
above-entitled case to strike defendants’ counterclaim from their 
answer, ad upon which opinion the order striking said counterclaim 
on August 5. 1935, was based; 

4. That the foregoing motion should be taken and considered to¬ 
gether with defendants’ now pending motion filed August 10, 1935, 
entitled— 


i 
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MOTION FOR VACATION OF ORDER SUSTAINING PLAINTIFF’S MOTION TO 
STRIKE COUNTERCLAIM AND TO GRANT REARGUMENT OF PLAINTIFF'S 
SAID MOTION 

for that; 

a. it will conserve the time of this Court in clearing up the whole 
matter with one oral argument. 

b. it will avoid the necessity of an appeal from the ruling 

72 on the first motion should the Court feel disposed to grant 
this motion. 

c. it will avoid the necessity of making separate applications for 
appeal should the Court rule against defendants upon both motions, 

d. it will save time and expense for all parties concerned. 

Angus D. MacLean, 

Assistant Attorney General , 

Leslie C. Garnett. 

United States Attorneys 
Harry LeKoy Jones, 

Attorneys Department of Justices 
John W. Scott, 

Attorneys Department of Justices 
Enoch E. Ellison, 

Attorneys Department of Justices 

Attorneys for the Defendants. 

City of Washington. 

District of Columbia, ss: 

Enoch E. Ellison, being first duly sworn, says that he is an 
attorney in the Department of Justice and is of record in the above- 
entitled case; that he has prepared the defendants’ foregoing and 
annexed motion and request, knows the contents thereof, and that 
the matters and things therein recited are true as he is informed 
and verily believes. 

1 Enoch E. Ellison. 

Subscribed and sworn to before me this 6th day of September. 
1935. 

[notarial seal] Sophie D. Freeman, 

Notary Public in and for the District of Columbia. 

My Commission expires on the 21st day of October, 1935. 

73 To: J. Kemp Bartlett, 

Thos. H. Creighton, Jr., 

James J. Lenihan, 

Attorneys for Plaintiff: 

Please take notice that the clerk has been instructed to call the 
foregoing motion for hearing of oral argument at the time of the 
hearing of oral argument on defendants’ pending “Motion for Vaca¬ 
tion of Order Sustaining Plaintiff's Motion to Strike Counterclaim 
and to Grant Reargument of Plaintiff’s Said Motion” and before the 
Honorable Justice who will hear said argument 

John W. Scott, 

Attorneys Department of Justices 
Enoch E. Ellison, 

Attorneys Department of Justices 

Attorneys for the Defendants. 
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Exhibit A 

i 
i 

EXECUTIVE ORDER j 

I 

Authorizing: the Attorney General to Revoke Certaiin Executive 
Allowances of Claims Filed Under Section 9 of the "trading With 
the Enemy Act, as Amended, and Directing Him! to Institute 
Suits for Recovery of Moneys and Properties Paid ajnd Delivered 
Thereunder 


By virtue of and pursuant to the authority vested in me by section 
5 (a) of the Trading with the Enemy Act, approved October 6,. 

1917 (40 Stat. 411, 415), as amended, it is ordered as follows:. 
74 1. The Attorney General of the United States is hereby 

vested with full power and authority to revoke or vacate any 
order or orders issued in favor of any claimant or claimants in pur¬ 
ported pursuance of section 9 of the said Trading with the Enemy 
Act, as amended, which, in his opinion, have been mad^ or allowed 
without authority of law, or as a result of misrepresentations made 
by any such claimant or by any authorized representative, agent, or 
attorney of any such claimant, or as a result of fraud]on the part 
of any such claimant or any authorized representative, agent, or 
attorney of any such claimant, or as a result of collusion]of any such 
claimant, his agent, attorney or representative, with any officer or 
employee of the United States, with like effect as if tlje President 
had personally revoked or vacated such order or orders. I 

2. The Attorney General is hereby authorized and directed to in¬ 
stitute any suit, counterclaim, or other legal proceeding, at law or in 
equitv, in the name of the Attorney General as successor to the 
Alien Property Custodian, or in the name of the United States, and 
to do any other lawful act, deemed necessary by him, for jthe purpose 
of reclaiming or recovering moneys and properties paid or delivered 
to anv claimant or claimants as a result of anv order or orders 

m %/ m m %/ i 9 

issued in purported pursuance of the said section 9 of tpe Trading 
with the Enemy Act, as amended, which in his opinion! have been 
made without authority of law, or as a result of misrepresentations 


made by any such claimant or by any authorized representative, agent,, 
or attorney of any such claimant, or as a result of fraud pn the part 
of any such claimant or any authorized representative, a^ent, or at¬ 
torney of any such claimant, or as a result of collusion of any 
75 such claimant, his agent, attorney, or representative with any 
officer or employee of the United States; and the institution 


by the Attorney General of any such legal proceeding, suit br counter¬ 
claim, either at law or in equity, shall be an authorized exercise by 
him of the power and authority vested in him by paragraph 1 of this 
order. 


The White House, 

August 29 , 1935. 


i 

(Signed) Franklin D. Rcjo 


sevelt. 
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(No. 7163) 

Order ovei'ruling motion for vacation of order sustaining plaintiffs 

motion to strike counterclaim ., etc. 

******* 

This cause coming on to be heard on Defendants’ “Motion for Va¬ 
cation of Order Sustaining- Plaintiff’s Motion to Strike Counter¬ 
claim and Grant Reargument of Plaintiff’s said Motion” filed herein 
and the parties hereto being represented by their respective counsel, 
and after argument upon the questions raised by said motion and 
the Court being fully advised in the premises, it is this 4th day of 
October, 1935, 

Ordered, adjudged, and decreed that said Motion be, and the same 
is hereby, overruled and denied. 

Jennings Bailey, 

Justice. 

To the foregoing order each of the defendants in open Court 
76 by his attorneys objects and reserves an exception, and said 
exception is hereby allowed. 

Jennings Bailey, 

J ustice. 

Order overruling defendants' amended supplemental motion for 

leave to file amended answer , etc. 

Filed October 4, 1935 

* ****** 

This cause coming on to be heard on “Defendants’ Amended Sup¬ 
plemental Motion ifor Leave to File Amended Answer containing 
Counterclaim should Defendants’ Motion to Vacate Order Striking 
the Counterclaim from Defendants’ Answer be Denied** and the 
parties hereto being represented by their respective counsel and after 
argument upon the questions raised by said Motion, and the Court 
being fullv advised in the premises, it is this 4th day of October, 
1935, 

Ordered, adjudged, and decreed that said Motion be, and the same 
is hereby, overruled and denied. 

Jennings Bailey, 

J ustice. 

To the foregoing Order each of the defendants in open Court, by 
his attorneys, objects and reserves an exception, and said exception 
is hereby allowed. 

Jennings Bailey, 

J ustice. 


I 

I 
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Memorandum 
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October 22, 1935 j 

Suggestion of application for allowance of special jjppeals, filed. 

Order allowing special appeals j 

Filed February 3. 193G 

i 

United States Court of Appeals for the District of Columbia 
Xos. 2528 and 2529 Original. January Term, 1936 

i 

Equity Xo. 57.246 i 

I 

i 

Homer S. Cummings, Attorney General of the United! States, and 

W. A. Julian, Treasurer of the United States, petitioners 

i 

vs. 

I 

Albert Jensen i 


Homer S. Cummings, Attorney General of the United [States, and 
W. A. Julian, Treasurer of the United States, petitioners 

vs. ! 

Albert Jensen 


On consideration of the petitions for allowance of special appeals 
in the above entitled causes from the order striking counterclaim 
and order denying leave to re-institute same under Executive Order 
Xo. 7163, of the Supreme Court of the District of Colunjbia entered 
therein on August 5, 1935, by Mr. Justice Jennings Bailey, and the 
motions to consolidate the appeals, j 

78 It is ordered by the Court that the petitions ahd motions 
be and they are hereby granted, and special appeals allowed 
as prayed. 

Per Mr. Chief Justice! Martin. 

January 30, 1936. 

A true Copy. 

Test: 

[seal] Henry W. Hodges, j 

Clerk of the United States Court of 
Appeals for the District of Columbia. 

Assignment of eirors 

Filed February 8, 1936 j 

! 

******* 

Come now Homer S. Cummings, Attorney General of 1}he United 
States, on behalf of the United States, and as successor to the rights, 
powers, functions and duties vested in the Alien Property Custodian 
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by the terms of the Trading with the Enemy Act, as amended, and 
by Executive Orders and Proclamations issued pursuant to said Act, 
and W. A. Julian, Treasurer of the United States, defendants in 
the above-entitled case, and say that the Court erred: 

1. In granting plaintiff’s motion to strike the counterclaim from 
defendants’ answer by entering its order, to that effect, on August 
5, 1935, for the reasons that— 

(a) the United States is the true party defendant to this suit, and 
the Attorney General is fully authorized to institute and prosecute 
said counterclaim in its behalf; 

(b) the Attorney General, as successor to the Alien Property 
79 Custodian, is a trustee for the United States and. therefore, 
has the power and authority to institute and maintain said 
counterclaim. 

2. In denying defendants’ motion to vacate said order of August 5, 
1935, by entering its order, to that effect, on October 4, 1935, for the 
reasons mentioned in the foregoing paragraph numbered “1.” 

3. In denying defendants’ motion for leave to reinstitute said 
counterclaim under Executive Order No. 7103 by entering its order, 
to that effect. On October 4, 1935, for the reason that— 

(a) the Attornev General, as successor to the Alien Property Cus¬ 
todian, and therefore as an officer of the United States authorized 
to exercise any rights or powers in respect to the subject matter of 
said counterclaim in like manner as though he were the absolute 
owner thereof, has full power and authority to institute and main¬ 
tain said counterclaim. 

4. In other respects apparent of record. 

Jas. W. Morris, 

i Assistant Attorney General. 

Leslie C. Garnett, B 
United States Attorney. 

\ Harry LeRoy Jones, 

Attorney , Department of Justice. 

John W. Scott, 

Attorney , Department of Justice. 

Enoch E. Ellison, 

Attorney , Department of Justice. 

SO Designation of record 

Filed February 3, 1936 

* 7 

* * * * * * * 


The United States Court of Appeals for the District of Columbia 
having, under date of January 30, 1936, allowed special appeals to 
said court from Orders of the Supreme Court of the District of 
Columbia in the above entitled cause, granting plaintiff’s motion to 
dismiss defendants’ counterclaim and denying defendants’ motion 
to reinstitute the same, the above named defendants, by their attor¬ 
neys, request the Clerk of the Supreme Court of the District of 
Columbia to prepare the transcript of record on appeal in said cause, 
and include in said transcript the following: 

1. Memorandum : Bill of complaint, filed June 1, 1934. 
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2. Memorandum: Defendants’ defense in point of I law, answer to 
bill of complaint and counterclaim, filed August 20, J.934. 

3. Amended bill of complaint, filed November 27,, 1934, in full, 

and fiat. j 

4. Defendants’ defense in point of law, answer to ^mended bill of 
complaint and counterclaim filed January 31, 1935, iii full. 

5. Plaintiff's motion to strike, filed February 14j 1935, in full. 
(But excluding memorandum of points and authorities.) 

6. Opinion of Mr. Justice Jennings Bailey rendered July 1, 1935, 

in full. | 

7. Order of August 5, 1935, striking defendants’ counterclaim, in 

full. ... i 

8. Motion for vacation of order sustaining plaintiff’s motion to 

strike counterclaim and to grant reargument of plaintiff’s said mo¬ 
tion, filed August 10, 1935, in full. (But excluding! memorandum 
of points and authorities.) i 

9. Memorandum: Defendants’ supplemental motion for leave to 
file amended answer containing counterclaim should defendants’ 
motion to vacate order striking the counterclaim frolm defendants’ 

answer be denied, and defendants’ request that said motions 
81 be considered together, filed August 30, 1935. j 

10. Defendants’ amended supplemental motiojn for leave to 
file amended answer containing counterclaim should defendants’ mo¬ 
tion to vacate order striking the counterclaim froih defendants’ 
answer be denied, and defendants’ request that saifl motions be 
considered together, filed September 7, 1935, in full, and fiat. (But 
excluding memorandum of points and authorities.) j 

11. Order of October 4, 1935. overruling and denviifg defendants’ 

motion for vacation of order sustaining plaintiff's motion to strike 
counterclaim, in full. I 

12. Order of October 4, 1935, overruling and denvinlg defendants’ 

amended supplemental motion for leave to file amended answer 
containing counterclaim, in full. ! 

13. Memorandum: Suggestion of application for jallowance of 

special appeals, filed October 22, 1935. ! 

14. Memorandum: Certified copy of order of the Ignited States 
Court of Appeals, dated January 30, 193G, granting petitions for 
allowance of special appeals, filed herewith. 

15. This designation. | 

Jas. W. Morris, 

Assistant Attorney General, 

Leslie C. Garnett, 

United States Attorney, 

Harry LeRoy Jon^:s, 

Attorney, Department of Justice, 

John W. Scott, 

Attorney, Department of Justice, 
Enoch E. Ellison.) 

Attorney, Department of Justice, 

Attorneys for Defendants. 

Receipt of copies of the foregoing designation acknowledged this 
3rd day of February 1936. 

Thos. H. CreightoW. Jr., 

Attorney for\ Plaintiff. 
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82 Supreme Court of the District of Columbia 

United States of America, 

District of Columbia, ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court of the 
District of Columbia, hereby certify the foregoing pages numbered 
from 1 to 81, both inclusive, to be a true and correct transcript of 
the record, according to directions of counsel herein filed, copy of 
which is made part of this transcript, in cause No. 57246 in Equity, 
wherein Albert Jensen is Plaintiff and Urey Woodson, as Alien 
Property Custodian et al. are Defendants, as the same remains upon 
the files and of record in said Court. 

In Testimony Whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 17th dav of February, 1936. 

[seal] 

Frank E. Cunningham, 

Clerk. 

Bv Chas. B. Coflin. 

Assistant Clerk. 

(Endorsement on cover:) District of Columbia Supreme Court. 
No. 6644. Homer S. Cummings, as Attorney General of the United 
States et al., appellants, vs. Albert Jensen. United States Court of 
Appeals for the District of Columbia. Filed Feb. 17, 1936. Henry 
W. Hodges, Clerk. 


U. S. GOVERNMENT PRINTING OFFICE: I93S 
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I 

In the United States Court of Appeals 
for the District of Columbia i 

i 


Nos. 6643 and 6644 j 

i 

Homer S. Cummings, Attorney General of the 
United States, and W. A. Julian, Treasurer 
of the United States, appellants j 

. I 

V . ! 

I 

Societe Suisse Pour Valeurs de Metaux, appellee 

i 

i 

i 

______________ i 

I 

Homer S. Cummings, Attorney General of the 
United States, and W. A. Julian, Treasuirer 
of the United States, appellants 

i 

v . ! 

Albert Jensen, Island Brygge 22, Copenhagen, 

i 

Denmark, appellee ! 

I 

i 

i 

——' 

I 

BRIEF FOR TEE APPELLANTS 


THE NATURE OF THE CASES 

I 

I 

The complaints in these cases were filed undjer 
Section 9 of the Trading with the Enemy Act to 
recover from the Alien Property Custodian fur¬ 
ther moneys in addition to moneys and properties 
previously paid over and transferred to the a]j)- 

i 
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pellees pursuant to administrative allowances of 
claims filed under that section of the Act. 

The Government, represented by the appellants, 
answered the bills, denying that the appellees are 
entitled to the additional moneys demanded, assert¬ 
ing that the former allowances were unlawful, and 
presented counterclaims seeking recovery of all the 
moneys and properties theretofore unlawfully de¬ 
livered to the appellees. 

The court granted the appellees’ motions to 
strike the Government’s counterclaims, stating as 
a reason therefor that the appellants are without 
authority to institute counterclaims. These ap¬ 
peals are from those orders striking the counter¬ 
claims and others forbidding their reinstitution 
and involve the unique question of the Govern¬ 
ment’s right to cross-relief in suits filed under the 
Trading with the Enemy Act. 

THE BILLS OF COMPLAINT 

The suit brought by the Societe Suisse pour 
Valeurs de Metaux, which we shall refer to here¬ 
after as the Swiss Corporation, was filed on Sep¬ 
tember 4, 1930, and the original answer and counter¬ 
claim on January 6, 1931. The Jensen suit was 
filed in 1934. In both cases the complaints con¬ 
tain averments that appellees have never been 
enemies of the United States within the mean¬ 
ing of the Trading With the Enemy Act; that 
during the World War the Alien Property Custo- 


3 


i 


dian wrongfully seized certain properties, mistak¬ 
ing them to be properties of certain Germaiji. ene¬ 
mies ; that the appellees filed claims for such (prop- 
erties with the Alien Property Custodian, ^jvhich 

i 

claims were allowed by administrative actionj; and 
that the appellants’ predecessors wrongfully (with¬ 
held from the appellees certain of the moneys 
claimed. ) 

Both appellees treat the administrative allow¬ 
ances of their claims as conclusive of their titjle to 
and interest in the moneys alleged to have been 
wrongfully withheld, and of their right to receive 
the same. The only fundamental difference be¬ 
tween the bills of complaint is that the moneys 
demanded by the Swiss Corporation are alleged 
to be owing as interest upon a deposit in and 
investment by the Treasury of the cash later! de- 

i 

livered to it, wiiile Albert Jensen demands (cer¬ 
tain moneys alleged to have been wrongfully! de¬ 
ducted from the properties delivered to him, to! de¬ 
fray certain expenses incurred by the Government 
in the defense of prior litigation involving s|ich 
properties. j 

i 

FACTS ADMITTED BY MOTIONS TO STRIKE THE j 

COUNTERCLAIMS 

I 

Against the Swiss Corporation, appellee in No. 66^3 

i 

The Swiss Corporation is a corporation organ¬ 
ized under the law’s of the Confederation of Swit¬ 
zerland, residing and doing business outside tjhe 
United States (R. 1 and 10). j 


i 
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The subject matter of the counterclaim against 
the Swiss Corporation consists of certain cash and 
Liberty Bonds, of a total value of $6,953,979.97, 
which were the proceeds of the sale by the Alien 
Property Custodian of 48% of the capital stock of 
the American Metal Company, Ltd., a New York 
corporation (R. 2, 4, 14, and 18). All of said 
shares had been seized during the World War by 
the Custodian as property owned by two German 
enemy corporations, after the American Metal 
Company had reported said stock to be so owned, 
namely, by the Metallbank und Metallurgische Ge- 
sellschaft (hereinafter called ‘‘Metallbank”) and 
the Metallgesellsehaft, which corporations were the 
actual owners of the shares (R. 11 and 13). 

At all times mentioned, one Richard Merton was 
the President of the Metallgesellsehaft and the 
Chairman of the Board of Directors of the Metall¬ 
bank, and his brother, Alfred Merton, was Presi¬ 
dent of the Metallbank and a director of the Metall- 
gesellschaft, and both were officers of the appellee 
corporation. The Swiss Corporation was organ¬ 
ized by Richard Merton and other members of his 
family and a majority of its stock was owned and 
controlled by the Metallbank and Metallgesellsehaft 
(R. 12 and 13). 

In March 1921 Richard Merton came to the 
United States as representative of the Swiss Cor¬ 
poration, and in July 1921, after certain prelimi¬ 
nary negotiations he presented a claim to Thomas 
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W. Miller, Alien Property Custodian, ba^ed not 
upon any claim of ownership of the seized stock 
by the Swiss Corporation, but upon the theory that 
the Swiss Corporation was a creditor of the [enemy 
corporations. Upon being advised that the! Swiss 
Corporation was not entitled to file a debt! claim 
under Section 9 of the Act, Merton was permitted 
by the Custodian to withdraw all the claim papers 
(R. 14). | 

Thereafter, Richard Merton, conspiring with 
John T. King and Jess Smith for the purpose of 
defrauding the United States, prepared andl pre¬ 
sented to Thomas W. Miller, the Alien Property 
Custodian, two fictitious claims, wherein, for the 

i 

first time, the Swiss Corporation falsely asserted 
ownership of the shares of stock which had'i been 

i 

seized and sold; and through unlawful promises 

i 

and the payment of bribes, induced said Miljer to 
recommend the claims for allowance, and th£ At- 

i 

tornev General to allow the same (R. 14-17)1 

I 

The claims, involving almost $7,000,000, [were 
presented to the Custodian, were transmitted to 
the Attorney General with the Custodian’s recom¬ 
mendations, and were allowed by the then Attorney 
General as delegatee of the powers of the Presi¬ 
dent under Section 9 of the Act, all within! the 
dates of September 20 and September 23, 1)921. 
Three days later, the moneys and Liberty Bonds, 
in which a part of the proceeds of the sale of! the 
American Metal Company stock had been invented, 
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were delivered to Merton, and Liberty Bonds of a 
face amount of $50,000 were paid over to the said 
Thomas WL Miller. Two-thirds of $391,000 in Lib¬ 
erty Bonds were paid over by Merton to Jess 
Smith, who acted as the contact man between Mer¬ 
ton and the Alien Property Custodian and the At¬ 
torney General. A part of these bonds found their 
way into the personal account of Harry M. Daugh¬ 
erty, then Attorney General (R. 15). 

Because of this transaction, Miller and Daugh¬ 
erty were indicted for conspiracy to defraud the 
United States. Two juries disagreed as to Daugh¬ 
erty’s guilt, whereupon the court dismissed the 
indictment as to him. Miller was convicted and 
the conviction was sustained (Miller v. United 
States, 24 Fed. (2d) 353) by the United States 
Circuit Court of Appeals for the 2nd Circuit 
(R. 15-16). 

At the time of the seizure of said American 
Metal Company stock by the Alien Property Cus¬ 
todian, it was the property of the two German 
enemy corporations, and not of the Swiss Corpora¬ 
tion (R. 11, 16). The Swiss Corporation was also 
an enemy within the meaning of the Trading With 
the Enemy Act (R. 18). 

At the time of the allowance of said claims, and 
of the payment and delivery of the moneys and 
Liberty Bonds to the appellee, there was and there 
is now no authority in law therefor; the properties 
were held on behalf of the United States, and their 
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i 

delivery constituted a fraud upon the ijlnited 
States; and the appellee now holds said properties 
in trust as a trustee ex maleficio for the Hinted 
States (R. 17). j 

As counterclaim the answer contains prayers for 
an accounting; that the orders of allowance |)e de¬ 
clared void and set aside; and that the appellee be 
ordered to repay said moneys and the proceeds 
of said bonds to the Government (R. 18). j 

Against Albert Jensen, appellee in No. 6644 

i 

i 

Albert Jensen is a citizen and subject ojf the 
Kingdom of Denmark and resides in the Cifcy of 
Copenhagen (R. 2 and 18). j 

The subject matter of the counterclaim against 
Jensen consists of various moneys and properties, 
of a total value of several million dollars, including 
among other things the capital stock of the Ameri¬ 
can Transatlantic Company and the Foreign 
Transport and Mercantile Corporation, both Dela¬ 
ware corporations (R. 22, 27, 29-38). Such 

i 

moneys and properties were seized during', the 
World War by the Alien Property Custodian as 
property owned by, or held on account and behalf 
of, one Hugo Stinnes, and others, who were Ger¬ 
man enemies or allies of enemies, and who owned 
the beneficial interests in the properties. £j>uch 
seizures were made after thorough investigation 
and after similar action had been taken by France 
and Great Britain (R. 21). j 
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At the time of the seizure of the properties, 
Albert Jensen was not the owner thereof. They 
were owned by Hugo Stinnes, other German indi¬ 
viduals, or the Zentral Einkaufsgesellschaft, an 
instrumentality of the German Government, all of 
whom were enemies (R. 18, 21). Albert Jensen 
was also an enemy during the war period (R. 24). 

Thereafter, a number of American citizens filed 
fictitious claims to all said properties and, upon 
their disallowance, instituted various suits for the 
recovery of the properties against Francis P. 
Garvan as Alien Property Custodian (R. 22 and 
24). In the examination of these claims, and in the 
investigation and defense of such suits, a large 
amount of additional evidence was collected, the 
preponderance of which sustained the former 
determination that the properties were enemy 
owned (R. 23 and 26). 

In 1921, Albert Jensen came to the United States 
and entered into negotiations with Thomas W. Mil¬ 
ler, then Alien Property Custodian, and represen¬ 
tatives of Harry M. Daugherty, then Attorney 
General, the result of which was that Miller and 
Daugherty 1 took approximately $200,000 in moneys 
and securities out of the trust account, containing 
the properties in question, and delivered them to 
Jensen, although he had filed no claim therefor and 
had established no interest therein. With such 
moneys Jensen bought up the fictitious claims of 
the American citizens, and thereafter filed a claim 


I 

s 


I 

in his own right with the Custodian but Without 
specifying the nature of his interest in thO seized 
property (R. 24). At that time Jensen wasja fugi¬ 
tive from justice and therefore not eligible tb make 
any claim whatsoever under the Trading Wjith the 
Enemy Act, by reason of Section 22 of th&t Act, 
which fact was known to the Custodian afid the 

i 

officials of the Department of Justice (R. 25-26). 
Xor was he eligible, as assignee, to make a claim, 
for such assignments were void under R. $. 3477 
and were not recognized by the Trading Wiith the 
Enemy Act (R. 26). j 

Thereafter the Custodian recommended to the 

] 

Attorney General that the claim be allowed. 
Whereupon, certain attorneys in the Department 
of Justice, ignoring the evidence on hand, contrived 
a theory to bring about such allowance, and sought 
evidence in support of their theory (R. 25). j 

j 

However, Jensen’s claim was allowed uppn his 
purported rights received as assignee of th^ said 
fictitious claims; after an opinion, signed liy an 
Acting Attorney General, recommending j such 
allowance, was sent to the President tot his 

7 I 

approval. This opinion was misleading, replete 
with half-truths and misstatements, and icon- 

i 

cealed the real nature of the facts known to the 

i 

officers of the Department, as well as the essential 
questions of law involved, all of which omissions 
and misrepresentations were knowingly and pur¬ 
posefully made, with the knowledge and at thb be- 
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hest of Jensen, and constituted a fraud upon the 
United States (R. 25 and 26). 

Induced and deceived by such purposeful omis¬ 
sion and misrepresentations, the President, on 
June 19, 1923, approved 1 the allowance of the 
claim, and, thereafter, the moneys and properties 
were paid and delivered to Jensen; and certain 
supplemental allowances were later made (R. 19, 
25, and 26). 

No valid claim ever having been made for these 
properties by the true owners, the United States 
has at all times retained to itself, its officers and 
agents, all rights and powers of an absolute owner 
thereof, and the proceeds of the same are payable 
into the German Special Deposit Account as a 
credit upon the final payment due the United 
States from the German Government (R. 26-27). 

As counterclaim the answer contains prayers for 
an accounting; that the appellee be ordered to make 
specific restitution of such of the properties as re- 

1 The mechanics of allowance of the Jensen claim differed 

from those in the Swiss Corporation case. In the latter case 

no special approval was obtained from the President before 

allowance was made (Siciss Corporation , R. 15). The 

actual orders of allowance in both cases were made bv the 

%> 

Attorney General, as a delegatee of the Presidents powers. 
In his opinion ( Jensen , R. 40) Mr. Justice Bailey mis¬ 
takenly assumed that such approval constituted the “order” 
of allowance, but he evidently considered this mistake un- 
important as appellant's denial of that fact ( Jensen , R. 19) 
was pointed out to him on rehearing {Jensen, R. 41), and 
authenticated copies of the actual orders were exhibited to 
him at that time. 


I 
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I 

I 

main in his possession, and to pay the value I of such 
of the properties as he may not now have, | includ¬ 
ing any increments or proceeds thereof; apd that 
an order issue enjoining the appellee from jdispos- 

sessing himself of any of the specific properties and 
from removing any other properties frd>m the 
United States (R. 27). ! 

i 

THE ORDERS OF TEE TRIAL COURT COMPLAINED jOF AND 

SUBSEQUENT PROCEEDINGS 

I 

On July 1,1935, Mr. Justice Bailey filed d mem¬ 
orandum of opinion in the Jensen case (R. 40) 
in which he stated that appellee’s motion to! strike 
the counterclaim would be sustained, but tliat ap¬ 
pellee’s motion to strike the affirmative dllega- 
tions made in support thereof, insofar a$ they 

i 

present affirmative defenses to the bill of complaint 
(R. 39 (b), R. 20, par. 16), would be overruled, and 
such an order was entered (R. 40). The dourt’s 
reasoning was as follows: 

& i 

i 

* * * it would not seem that ai)y ac¬ 

tion which would have the effect of vacating 
an order of the President could be [main¬ 
tained by the successor to the Alien Prop¬ 
erty Custodian, but could be brought ofily in 
the name of the United States, to recover 
property of the United States. ! 

There being no statutory authority for 
this counterclaim to be brought in the (name 
of the Attorney General for the use and 
benefit of the United States, the motion to 
strike the counterclaim will be sustained 

i 


i 

i 
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On July 22, 1935, a similar order striking the 
counterclaim in the Swiss Corporation case (R. 20) 
was filed, except that this order did not provide 
that the affirmative allegations made in support of 
the counterclaim should stand as affirmative de¬ 
fenses to the bill. 

Motions to vacate the court’s orders were made 
in both cases and while they were pending, the 
President, on August 29, 1935, issued Executive 
Order No. 7163, authorizing and directing the At¬ 
torney General to institute legal proceedings, in¬ 
cluding counterclaims, to recover moneys and 
properties paid over or delivered to claimants with¬ 
out authority of law or as a result of fraud or col- 
lusion. Whereupon, a supplemental motion was 
made ill each case, exhibiting said Order, and re¬ 
questing the Court, should it refuse to vacate its 
ruling, to permit reinstitution of the counterclaims 
under said Order (Swiss Corporation, R. 22; Jen¬ 
sen, R. 43). These motions were denied (Swiss 
Corporation, R. 30; Jensen, R. 46). 

Thereupon, the appellants petitioned this Court 
for allowance of special appeals both from the or¬ 
ders striking the counterclaims and the orders re¬ 
fusing to permit their reinstitution (Jensen, 
Original Nos. 2528 & 2529; Swiss Corporation, 
Original Nos. 2537 & 2538). On January 30, 1936, 
the Court granted said petitions and allowed the 
special appeals as prayed (Swiss Corporation, 
R. 31; Jensen , R. 47). 


I 


i 

i 


i 

i 

i 
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i 

THE QUESTION PRESENTED j 

i 

In a suit under § 9 of the Trading with the Enemy 
Act for the recovery of additional moneys by claim¬ 
ants who were not the owners of any property 
ever seized by or transferred to the Aliep Prop- 
erty Custodian, may the Attorney General and 
the Treasurer institute a counterclaim to jrecover 

i 

moneys and properties previously paid oyer and 
transferred to the claimants without authority 

i 

of law, illegally and pursuant to a conspiracy to 

i 

defraud the United States, or by bribery! of its 
officials ? 

STATUTES 

I 

i 

The basic statutes involved are the Trading With 
the Enemy Act, approved October 6, 1917, and 
amendments thereto (50 U. S. C. A., Appendix). 

i 

Pertinent provisions of Executive Orders jissued 
under the Trading with the Enemy Act ar^ con¬ 
tained in an Appendix hereto. > 

i 

ARGUMENT 

i 

i 

i 

i I 

i 

i 

The United States has, and at all times has h^d the 
right to recover the properties in question by appro¬ 
priate judicial proceedings 2 j 

I 

A. At the time of the administrative allowances, the interest! of the 

United States was sufficient ! 

The true significance of the various operative 
facts can be understood only by considering jhem 

i 

2 Since the present appeals can be sustained without 
challenging the correctness of the Court’s decision, on j Feb- 

60860—36 3 ! 
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The United States has, and at all times has hap the 
right to recover the properties in question by Appro¬ 
priate judicial proceedings 2 j 

I 

A At the time of the administrative allowances, the interest of the 

United States was sufficient 

i 

I 

The true significance of the various operative 
facts can be understood only by considering fhem 

_ i 

i 

2 Since the present appeals can be sustained without 
challenging the correctness of the Court’s decision, onjFeb- 
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in the light of the legislation existing at the times 
of occurrence. Hence this portion of the brief will 
be presented from an historical point of view. 

The properties were seized by the Alien Prop¬ 
erty Custodian from German individuals and cor¬ 
porations, during the World War, pursuant to 
the provisions of the Trading With the Enemy 
Act. “It is clear the enemy owners were divested 
of every right in respect of property taken and 
held under the Act” (Woodson v. Deutsche Gold 
und Silber, etc., 292 XL S. 449, 454). Such seizure 
vested legal title to the property in the Custodian, 
who held and administered the same under the di¬ 
rection of th£ Congress. As stated by Judge Au¬ 
gustus Hand in Junkers v. Chemical Foundation, 
287 Fed. 597, 598: 

While the Alien Property Custodian is 
a common-law trustee, he holds the prop¬ 
erty, not in the interest of the former owner, 
but in the public interest. 5 

ruary 17, 1936, in the case of Deutsche Bank and Disconto- 

Gesellschaft v. Ilomer S. Cummings et al ., No. 6471 (now 

pending on motion for reargument), this brief proceeds upon 

the assumption that the views expressed in the opinion of the 

Court bv Mr. Justice Groner are correct. However, since 
« * 

that decision is not yet final, nothing said in this brief is. to 
be construed as conceding the correctness of that decision, 
or as an acquiescence in the reasoning employed by the Court 
to reach its decision. 

5 See also, Munich Reinsurance Co. v. First Reinsurance 
Co ., 6 F. (2d) 742, 751-752; Hicks v. Anchor Packing Co ., 
16 F. (2d) 723, 727-728; Garvan v. Marconi Wireless Tele¬ 
graph Co. y 275 Fed. 486; Kohn v. Kohn , 264 Fed. 253. 


In Sutherland v. Wickey et ad., 133 Orej 457, 289 
Pac. 375, (cert, den., in a companion case; Walker 
et cd. v. Sutherland, 282 U. S. 888), suit Was insti¬ 
tuted by the Alien Property Custodian j against 
three defendants to recover damages for j fraudu¬ 
lently procuring, at an inadequate price, ithe sale 
of certain shares of stock which had been seized by 

i 

the Custodian as enemy property. The Supreme 
Court of Oregon, in upholding a judgment in favor 
of the Custodian, said: j 

The contention that there is a defect of 

i 

parties is also without merit. That (conten¬ 
tion is based upon the fact that th£ three 
German legatees are in law the owpers of 
the capital stock held by plaintiff, Wad as 
such are the real parties in interest. The 
stock belongs to the United States and 
stands in the name of the plaintiff |as the 
alien property custodian: Central, Trtyst Co. 
v. Garvan , 254 U. S. 554, 569; Com. Trust 
Co*. v. Miller, 262 U. S. 51. The German 
citizens who eventually may become the 
owners of the 46 shares of stock by thei grace 
of congress and sufferance of the Ignited 
States of America, do not and did not pt the 
time this action was commenced have any 
interest which they could assert ip this 
action. U. S. v. Chemical Foundation, 272 

U. S. 1; Mutzenbecher v. Ballard , 16i Fed. 

7 i 

(2d) 173. Not until the property hasibeen 

delivered to them by the alien property cus¬ 
todian are they entitled to maintaip an 
action for ownership or possession. j 
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Cf. Hicks v. Anchor Packing Co., 16 F. (2d) 
723, 727. 

At the time the appellees’ claims were allowed, 
in 1921-23, there can be no doubt that the Govern¬ 
ment had a right to recover sequestered enemv 
properties upon a showing that it had been dis¬ 
possessed of them by reason of fraud or otherwise 
in violation of the Act. 

B. The United States is not precluded from asserting its right to re¬ 
cover the properties by reason of the administrative allowances 

One of the earliest cases in which an attempt was 
made to treat as conclusive against the Govern¬ 
ment an administrative allowance of a claim, is 
that of McElrath v. United States, 102 U. S. 426, 
440-441. In that case, as in the present cases, 
it was the claimant who first applied to the court 
to reopen the matter and to render judgment for 
moneys in addition to those awarded him by the 
allowance. Unlike the present cases, no purpose¬ 
ful misconduct upon the part of public officials was 
involved. Unanimously upholding the lower 
court which sustained the counterclaim, the Su¬ 
preme Cohrt, speaking through Mr. Justice 
Harlan, said: 

The remaining objection against the judg¬ 
ment in favor of the government upon its 
counterclaim deserves notice at our hands. 
It is, in substance, this: That the Secretary 
of the Navy, the Second Comptroller, and 
the Fourth Auditor, having examined the 


I 


I 


claim of Lieutenant McElrath, and, With full 
knowledge of all the facts, decided jthat he 
was legally entitled to half-pay and allow¬ 
ances for the period in question, the ^mount 
paid him cannot be reclaimed becaus^ of the 
subsequent discovery that, in point jof law, 
he was not an officer in the Marine! Corps 
during the period for which he was allowed 

i 

such half-pay. * * * if the geneijal rule 

applicable in such cases would preclude 
the government from reclaiming jmoney 
which had been paid under a mistake of law 
simply, that rule is inapplicable undier the 
circumstances disclosed in the present case. 

i 

* * * * ; * 

i 

This suit itself invites the court to tyo be¬ 
hind that settlement , to re-examine dll the 
questions arising out of the appellant's claim 
for full pay and allowances, and to correct 
the error which he insists was committed to 
his prejudice by the accounting officers of 
the government . [Italics supplied.] 

Affirming the conviction of Thomas W. filler, 
then Custodian, for conspiracy and for def^aud- 

i 

ing the Government of his honest, impartial, un¬ 
biased, and unprejudiced services in obtaining the 
allowance of the claims of the Swiss Corporation, 
appellee herein, the United States Circuit Qourt 

of Appeals for the 2nd Circuit said, “The iijifer- 

] 

ence, fairly for the jury to have taken, was jthat 
it was a dishonest claim and that the plaintiff in 
error knew it.” Miller v. United States, 24 F. 
(2d) 353, 358 (cert. den. 276 U. S. 638). 
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The moneys and properties claimed by the Gov¬ 
ernment in its cross-demands were wrongfully and 
illegally paid to the appellees and fraudulent, cor¬ 
rupt, and unlawful acts were consummated in the 
filing and prosecuting of the claims. The allow¬ 
ances of the claims were obtained and made 
through unauthorized action of public officials, 
knowingly taken by them in purposeful disregard 
of the law, and, in the Swiss Corporation case, in 
consideration of actual bribes paid by the claimant 
and received by the officers allowing the claims. In 
the words of the Supreme Court in Pan Ameri¬ 
can P. <& T. Co. v. United States, 273 U. S. 456, 
500, “The whole transaction was tainted with 
corruption.” 

In Moore v. Crawford, 130 U. S. 122, 128, Mr. 
Chief Justice Fuller said: 

Fraud, indeed, in the sense of a court of 
equity properly includes all acts, omissions, 
and concealments which involve a breach of 
legal or equitable duty, trust, or confidence, 
justly reposed, and are injurious to an¬ 
other, or by which an undue and unconsci- 
entious advantage is taken of another. 
* * * 1 Story Eq. Jr. § 187. 

Even if fraud were an essential prerequisite to 
recovery, it would not be necessary to prove that 
the officers were actuallv bribed. Mammoth Oil 
Co. v. United States, 275 U. S. 13, 53; Pan Amer¬ 
ican P. & T. Co. v. United States, supra, 500. 
It is sufficient, in order to annul acts of public 
officers, even where they are fully authorized to 
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i 


take suck action, if the court finds that their con¬ 
duct in regard to the matter was not that <j)f loyal 
and faithful service in the interests of the jUnited 

i 

States, and that such conduct was induced by or 
in concert with the beneficiaries of such action. 4 

But, as has been indicated, the instant cdunter- 
claims stand upon a much firmer foundation. 
These appellees were not entitled to obtain the 
properties in question and the allowance^ were 
made in conscious and purposeful violation! of the 
law. | 

The claims of the Swiss Corporation were al¬ 
lowed prior to the enactment of the Winslqw Act 
of March 4, 1923 (42 Stat. 1511). At the t^me of 
the allowance the Congress had not authorised the 
delivery of any property whatsoever to the iormer 
enemy owners, or to any other claimant oh their 
behalf. 

The allowance to Jensen was made shortly after 
the Winslow Act was passed and properties jworth 
several millions of dollars were delivered to him. 
These properties, also, had been seized from enemy 

aliens who at the time of the allowance were not 

! 

entitled to reclaim property worth more! than 

i 

$10,000. Moreover, the allowance to Jense^i was 
■ ■ ■ ■ ■ - ■ 

4 Compare Haas v. Henkel , 216 U. S. 462, 478-480 ;j6 r nz'w?- 
ford v. United States , 212 U. S. 183, 191-192 (affg. 30 App. 
D. C. 1 as to sufficiency of indictment); Hyde v. Shi\te, 199 
U. S. 62, 81; Crocker v. United States , 240 XL S. 74, ^0, 81; 
Palmer v. Colladay , 18 App. D. C. 426; Columbia Supply 
Co. v. United States , 54 Ct. Cls. 10,21. 


i 







based upon a transaction with the Alien Property 
Custodian which, itself, was in clear excess of the 
Custodian’s authority. Without filing a claim 
therefor or establishing any right thereto, Jensen 
was given moneys out of a trust account, with 
which he purchased assignments of certain ficti¬ 
tious claims to the properties of that very trust, 
and it was upon the purported rights conveyed to 
him by such assignments that his claim was subse¬ 
quently allowed. Moreover, the allowance was not 
only unauthorized, but in direct violation of the 
Act. 

In Wisconsin Central R. Co . v. United States, 
164 U. S. 190, the appellant company had brought 
a suit to recover an alleged balance due it by the 
United States for carrying the mails. The lower 
court gave judgment for appellant, but refused a 
large part of its demand because of a cross-demand 
based upon a previous overpayment by the Post¬ 
master General. The Supreme Court affirmed the 
decision below and in its opinion by Chief Justice 
Fuller said (pp. 207, 210, and 211) : 

The view thus indicated that executive 
decisions in cases like the present are not 
binding on the courts has been repeatedly 
affirmed and steadily adhered to. Gordon 
v. United States, 1 C. Cl. 1; McElrath v. 
United States, 12 C. Cl. 201; Duval v. United 
States, 25 C. Cl. 46; Steele v. United Stales, 
113 U. S. 128; United States v. Burchard, 
125 U. S. 176; United States v. Stahl, 151 
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XL S. 366. And it has been often [applied 
in the instance of the improvident issue of 
patents: United States v. Stone, % Wall. 
525; United States v. Minor, 114 TJ.jS. 233; 
Mullan v. United States, 118 U. fe. 271; 



As a general rule, and oyi grounds pf pub¬ 
lic policy, the government cannot bq bound 
by the action of its officers, who must pe held 
to the performance of their duties \ within 
the strict limits of their legal authority, 
where by misconstruction of the lavt under 
which they have assumed to act, unauthor¬ 
ized payments are made. Whiteside v. The 
United States, 93 U. S. 247; Hawkins v. 
United States, 96 U. S. 689, and cases, before 
cited. The question is not presented^ as be- 
ttveen the government and its officer, or 
between the officer and the recipient <j>/ such 
payments, but as between the government 
and the recipient, and is then a question 
whether the latter can be allowed to retain 
the fruits of action not authorized % law, 
resulting froyn an erroneous coyiclusion by 
the agent of the government as io the 
legal effect of the particular statutory law 
under or in reference to which he is 
proceedmg. * * * 

It is unnecessary to go into a discussion of 
the exceptions which may exist bdtween 
private parties to the rule that moneyfe paid 
through mistake of law cannot be recovered 
back.* * * [Italics supplied.] 
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Being unauthorized by law, the allowances are 
not merely voidable, but utterly void and in legal 
contemplation never of operative effect. In Wil¬ 
ier Nat . Bank v. United States, 294 U. S. 120,123, 
Mr. Justice McReynolds stated for the court: 

Undoubtedly, the general rule is that the 
United States are neither bound or estopped 
by the acts of their officers and agents in 
entering into an agreement or arrangement 
to do or cause to be done what the law does 
not sanction or permit. Also, those dealing 
with an agent of the United States must be 
held to have had notice of the limitation of 
his authority. Utah Power & Light Co . v. 
United States, 243 U. S. 389, 409; Sutton v. 
United States, 256 U. S. 575, 579. 

As stated in Whiteside v. United States, 93 U. S. 
247, 257: 

Individuals, as well as courts, must take 

notice of the extent of authority conferred 

•/ 

by law upon a person acting in an official 
capacity, and the rule applies in such a case 
that ignorance of the law furnishes no ex¬ 
cuse for any mistake or wrongful act. 5 

Hence, any attempted disposition of Govern¬ 
ment property, by an executive officer, unauthor¬ 
ized bv Act of Congress, is utterlv void. In Lear 
v. United States, 50 Fed. 65, 66, concerning an un- 

5 Accord: The Floyd Acceptances, 7 Wall. 606, 676-677, 
680; Allen v. United States , 17 Wall. 207, 210; Chase v. 
United States , 155 U. S. 489. 
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authorized sale of land by the Secretary of War, 
the court said: ' 

i 

The sale was not authorized norj ratified 
by Congress, and I must therefore hold that 
it was void. 

! 

And in Flores et al. v. United States, 18 C. ^ls. 352, 
356, which concerned an unauthorized provision 
in a lease made by a Government agent, the Court 
said: j 

* * * it is only Congress that can au¬ 

thorize the alienation of Government prop¬ 
erty. (United States v. Nicall, 1 Paine, 
646) * * * The provision is therefore 

a sheer nullity * * *. j 

Likewise, the allowances of the appellees!’ claims 
must be considered utterly void and of n|o effect 
upon the rights of the parties thereto. 

! 

C. Subsequent legislation did not divest the United States of its 

right to recover the properties 

j 

We come now to consider what effect, if any, sub¬ 
sequent legislation has had upon the Government’s 
right to sue for the properties wrongfully de¬ 
livered to the appellees. Of course, the appellants 
are not guilty of laches, as the appellees afe non¬ 
residents and the appellees would be in no position 
to urge the defense since they initiated the 
proceedings; but even if they were, laches are no 
defense against the Government. | 

The Winslow Act of March 4, 1923 (42 Stat. 
1511), could affect such a negligible part of the 
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properties that it may be disregarded. In any 
event, most of the comment in regard to the Settle¬ 
ment of War Claims Act will apply equally to it. 

On March 10, 1928, the Settlement of War 
Claims Act (45 Stat. 254) was approved. That 
Act amended Section 9 (b) of the Trading With 
the Enemy Act in order to provide for the return 
of 80% of the seized properties to former German 
enemy owners upon certain conditions. These con¬ 
ditions were, first, claim must be filed within one 
year (Section 25 (d), later extended to three 
years), and, second, written consent to retention of 
20% of the property by the Government must be 
filed (Section 9 (m)). 

In its opinion in the Deutsche Bank case, supra, 
this Court stated that the provisions of that Act 
“ placed the United States definitely in the position 
of trustee for the benefit of former owners” 
(p. 9). The legal title to the properties, of course, 
remained in the trustee until a valid claim was 
filed, consent to retention of 20% given and allow¬ 
ance of the claim made by administrative order or 
court decree. Certainly the Act did not diminish 
the Government’s right and duty to restore the 
properties concerned in the suits at bar to the 
trusts, and eventually to the proper claimants. 
The Government was morally obliged to have the 
properties on hand, if and when they should be de¬ 
manded by the true cestuis que trustent. More¬ 
over, if the former owners had not been enemies 
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i 

within the meaning of the Act, they mi^ht have 
called upon the Government to compensate them 
for any loss they had sustained by reasoiji of the 
wrongful delivery of the properties to th£ appel¬ 
lees. Cf. Becker Steel Co. v. Cummings eti< oh, 296 
U. S. 74; Vowinckel v. Sutherland, 24 F. (^d) 196. 

In the case of O'Connor v. Rhodes, 79 F. (2d) 
146, 150-151, this Court had before it the question 
as to whether the Commercial National lj$ank of 
Washington, D. C., had authority to pledg^ its as- 

i 

sets to secure certain deposits of the Comptroller 
of the Currency and others. The deposii to the 
credit of the Comptroller consisted of fluids of 

i 

various insolvent national banks tljen in 
liquidation. j 

In that case, speaking for the Court, Mr. Justice 
Groner said: 

i 

The Act of May 15,1916, * * * provides 
that the Comptroller may deposit any of the 
money of insolvent banks acquired ^)y him 
in the liquidation of these banks in ahy state 
or national bank, and * * * eventhough 
the deposit by the Comptroller be described 
as private money, it is a federal fund to 
which the government occupies at least the 
relation of trustee. A somewhat Similar 
question arose in Richmond, F. & P. R. Co. 
v. McCarl, 61 App. D. C. 290, 62 F. (2d) 203, 
206, certiorari denied, 288 U. S. 61q, 53 S. 
Ct. 506, 77 L. Ed. 988. In that case ^e had 
under consideration the question Whether 
excess income under section 15a of ihe In- 


i 

i 
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terstate Commerce Act, as amended by the 
Act of February 28, 1920, 41 Stat. 488, 
§ 422 (49 U. S. C. A. § 15a), was public 
money, and we said: “Here, as we have un¬ 
dertaken to show, the excess earnings of a 
carrier are money which the carrier has col¬ 
lected, not in its own right, but as trustee 
for the United States. While it holds the 
money, it holds it as trustee for the United 
States. When it is paid over, it is held by 
the United States as trustees under the pro¬ 
visions of the act of Congress through which 
it is cheated, and it is subject to the trusts 
which Congress has attached to it. It is not, 
therefore, public moneys in the sense in 
which the ordinary revenues of the govern¬ 
ment are public moneys, but is nevertheless 
public moneys in the sense that it is a fund 
which the United States control and which, 
through an instrumentality of the United 
States created by Congress, they disburse. 
It is therefore dearly moneys which the 
United States are charged with the duty of 
conserving.” [Italics supplied. ] 

In the case of Richmond, F. E. R . R. Co. v. 
McCarl, mentioned by the Court, the question was 
whether the Comptroller General could set off, in¬ 
dependently of suit, such excess earnings “recov¬ 
erable by” the Interstate Commerce Commission 
against a debt admittedly owing from the United 
States to the appellant. The appellant strongly 
urged (brief, pp. 40-56) that the right to set off 
exists only in case of mutuality of obligation, hence 
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the Government could not set off obligations owing 
to it as a trustee against obligations owed in its 
proprietary capacity, and, also, that the Govern¬ 
ment was without beneficial interest in the fund. 
Clearly, the first argument can not be advanced in 
the cases at bar, and (as will be pointed ouj under 
sub-point D), the second argument is equally in¬ 
applicable. 

It was in regard to these arguments tljiat the 
statement quoted in the O'Connor case wa^ made. 
As to this, the Court in the Richmond, F. M. R. R . 
Co. case, added (pp. 206-207): j 

This, we think, was in principle chided 

by the Supreme Court in Minis v. JJnited 

States, 15 Pet. 423, 448, 10 L. Ed. 79jl. In 

that case, Minis was a surgeon in th^ Army 

of the United States, and was directed to 

aid in the removing of the Cherokee Indians 

from their country to the new cpuntry 

assigned to them beyond the Mississippi. 

While thus engaged, he disbursed! large 

sums of monev which the United j States 

* 

held as trustees for the Indian^. He 
claimed and collected a commission on the 
sums so disbursed, chargeable out of the 
Indian Fund, and this claim was resisted 
by the United States under the Statute 
which then provided that no officer pf the 
army should receive any compensation 
on account of disbursing any public ijioney, 
etc. One of the questions, therefor^, was 
whether this fund in the hands of the gov¬ 
ernment as trustee for the Indians wajs pub- 


i 


28 


lie money, as to which Mr. Justice Story, 
speaking for the court, said: “It has also 
been suggested, that the disbursements in 
the present case were not properly of public 
money, because it was money stipulated by 
treaty to be paid to the Cherokees, upon 
their removal and the cession of their lands. 
But we think this objection is unmaintain¬ 
able. The payments made were properly 
public money, and the disbursements thereof 
were on account of the United States, and 
for their use and benefit, in fulfillment of the 
obligations of the treaty. ?? 

But this principle is too well settled to merit 
extensive further discussion. Nor does it depend 
exclusively upon the existence of a trustee relation¬ 
ship. Therefore, even where the Government has 
undertaken to grant property to individuals, 
though it was under no moral obligation to do so, 
it may later bring suit to secure for its donees the 
fruits of the grant. In United States v. New 
Orleans Pac. Ry. Co., 248 U. S. 507, 518, the Su¬ 
preme Court, through Mr. Justice Van Devanter, 
said: 

The right of the United States to main¬ 
tain the suits is questioned on the ground 
that the enforcement of the asserted trust 
is a matter in which the United States is 
without interest or concern. Were the 
premise tenable, the conclusion would fol¬ 
low as of course. But the premise is not 
tenable. A pecuniary interest in the relief 
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sought is not essential; it is enough), if there 
be an interest or concern arising opt of an 
obligation to those for whose benefit the suits 
are brought . United States v. San Jacinto 
Tin Co., 125 U. S. 273, 285-286;! United 
States v. Beebe, 127 U. S. 338 ;| United 
States v. American Bell Telephone Co., 128 
IT. S. 315, 367; Heckman v. United States, 
224 U. S. 413, 439. By the Act of |887 the 
United States undertook to invest i settlors 
coming within the provisions of ijhat act 
with the title to the lands in their! posses¬ 
sion, and also “to protect” them |in that 
right. This meant that they were toj receive 
a clear title. The act charged thcj Secre¬ 
tary of the Interior with the duty ot adopt¬ 
ing appropriate measures to that e^id, and 
when other means failed he invoked the aid 
of the Attorney General, who brought these 
suits. Through them the United States 
seeks to fulfill its obligation under the act 
to the settlors, and in this it has the requi¬ 
site interest or concern. [Italics supplied.] 


Of. In re Debs, 158 U. S. 564, 584-586. 

A somewhat similar situation was presented in 

# i 

the ease of Sutherland v. von Bnesen (Lhw No. 
77294), in which a suit was instituted by the Alien 
Property Custodian, in the Supreme Court of the 
District of Columbia, to recover the sum of 
$7,284.09 with interest There a creditor of the 
enemy claimant had formerly brought a suit of 
attachment under Section 30 of the Trading with 
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the Enemy Act, the judgment of which was to be 
satisfied out of the trust. But this matter was 
overlooked by the Custodian and the claim of the 
former owner allowed. After a hearing, Mr. Jus¬ 
tice Bailey, on January 21, 1930, entered a judg¬ 
ment against the defendants, and the same was 
duly satisfied. That judgment, ordering the repay¬ 
ment of the moneys into the trust, was undoubtedly 
correct. 

However, according to the pronouncement of 
this Court in the Deutsche Bank case, the obliga¬ 
tion of the Government to former enemy owners 
of seized properties is based upon a consideration 
transcending that of mere gratuity. And aside 
from that, there can be no doubt that the Govern¬ 
ment has a peculiarly strong interest in seeing that 
moneys and properties concerned in international 
settlements reach the hands of those for whom they 
are intended. In Frelingliuysen v. Key, 110 U. S. 
63, 73, Chief Justice Waite stated: 

The presentation by a citizen of a fraudu¬ 
lent claim or false testimony for reference 
to the commission was an imposition on his 
own government, and if that government 
afterwards discovered that it had in this 
way been made an instrument of wrong 
towards a friendly power, it would not be 
only its right but its duty, to repudiate the 
act and make reparation as far as possible 
for the consequences of its neglect if any 
there had been. International arbitration 
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must always proceed on the highest] princi¬ 
ples of national honor and integrity. 
Claims presented and evidence submitted to 
such a tribunal must necessarily t^ear the 
impress of the entire good faith of the gov¬ 
ernment from which they come, and [t is not 
to be presumed that any government will 
for a moment allow itself knowingly to be 
made the instrument of wrong in ai!iy such 
proceeding. No technical rules of pleading 
as applied in municipal courts ought l ever to 
be allowed to stand in the way of the na¬ 
tional power to do what is right ui}der all 
the circumstances. | 

See, also, Boynton v. Blaine, 139 U. S. 3(^6, 322. 
This principal should govern whether the c|laim is 
presented before an international tribunal! or be- 
fore the Government’s own officers designated for 
that purpose. Fundamentally, the moral Obliga¬ 
tion is the same in either case. j 

This Court has said that it was because!of the 

i 

i 

Government’s ‘ 4 honorable obligation” to testore 
the sequestered properties to those from j whom 
they were seized, that the Settlement of War 
Claims Act of 1928 was enacted. In that vi^w, the 
Government’s right and duty to recover the prop¬ 
erties in order to replenish the trusts, can n<pt well 
be denied. Clearly the Act not only did 'hot de¬ 
stroy the right of recovery, hut made it Hyperac¬ 
tive that it he exercised. 

Finally, it should be borne in mind that irrespec¬ 
tive of any of the foregoing or following discussion, 
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the United States Government has never relin¬ 
quished its right to the possession of 20% of the 
properties seized from German enemies. Had 
timely claims been filed by the true owners of the 
properties now in question, the Government would 
have been under a duty to deliver 80% of such 
properties to them, and the proceeds of the re¬ 
maining 20% would have been payable into the 
German Special Deposit Account to satisfy the 
awards of the Mixed Claims Commission (45 Stat. 
260). This account w’as started by an appropria¬ 
tion of $50,000,000 out of the general funds of the 
United States (45 Stat. 259) which appropriation 
was later augmented to a possible total of $100,- 
000,000 (46 Stat. 488). This fund was intended, 
primarily, to satisfy the claims of nationals of the 
United States against Germany, and the Govern¬ 
ment itself is both a direct and residuary benefi¬ 
ciary of the account (45 Stat. 262). It is sub¬ 
mitted that this interest alone is a sufficient basis 
upon which to maintain counterclaims in the cases 
at bar. 

D. The United States now has a sufficient beneficial interest in all 
the properties to sustain appropriate proceedings for their 
recovery 

The Settlement of War Claims Act of 1928, 
among other things, added Section 25 (d) to the 
Trading with the Enemy Act. That Section (as 
amended March 10, 1930, 46 Stat. 84), provides: 

* * * All money and other property 

shall be held to be owned by the German 
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Government (1) if no claim thereto has 
been filed with the Alien Property [Custo¬ 
dian prior to the expiration of threp years 
from the date of the enactment of the Set¬ 
tlement of War Claims Act of 1928, |or (2) 
if any claim has been filed before the Expira¬ 
tion of such period (whether before ojr after 
the enactment of such Act), then if thb own¬ 
ership thereof under any such claim I is not 
r established by a decision of the Alien! Prop¬ 

erty Custodian or by suit in court instituted, 
under section 9, within one vear after the 
decision of the Alien Property Custjodian, 
or after the date of the enactment pf the 
Settlement of War Claims Act of 1928, 
whichever date is later. 

The true owners of the properties concerned in 
the instant cases have never filed claims therefor. 
Section 25 (d) having been part of the Settlement 
of War Claims Act, there can be no doubt asj to its 
constitutionality whether its requirements b^ con- 

i 

i sidered conditions precedent or condition^ sub¬ 

sequent. 

Section 25 (d) of the Act further provides that 
all money and property owned by the German Gov¬ 
ernment, including property subject to the pro¬ 
vision previously quoted, shall be transferred by 
i the Alien Property Custodian to the Secretary of * 

the Treasury and “ shall be credited upon thp final 
payment due the United States from the Gejrman 
Government on account of the awards of the Mixed 
,' Claims Commission. ” 


i 
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Thus, in effect, Section 25 (d) vests in the Ger¬ 
man Government, not title or beneficial ownership 
of the actual properties, but the benefit of a credit 
upon its obligation to the United States equal 
to the liquidation proceeds of such properties. 
Hence, under the law enunciated by the cases pre¬ 
viously discussed (sub-point C), our Government 
is fully authorized and obligated to take appro¬ 
priate steps to replenish the trusts in order to se¬ 
cure for Germany the benefit of such credit. How¬ 
ever, the interest of the United States in the recov¬ 
ery of these properties is much more vital than 
the interest described in any of those cases. While 
this Court has found Public Resolution No. 53 of 
the 73rd Congress (48 Stat. 1267) to be inopera¬ 
tive, at least in certain cases, it is nevertheless 
sufficient to recall to the Court that “ German v is 
now in arrears in payments due * * * with 

respect to Germany’s obligations remaining on 
account of awards * * * entered and to be 
entered by the Mixed Claims Commission.” 
Moreover, this Court has judicial knowledge of the 
present state of international relations and the 
complications which render it improbable that 
Germany will meet its obligations in the near 
future. 

Therefore, the Government’s interest in the 
properties demanded by way of counterclaim is not 
merely that of a trustee, nor even that of a mort¬ 
gagee, but is equal in all material respects to that 
of a holder of legal title to converted property in 
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whom the beneficial interest has becoihe fully 
vested by the happening of a condition subsequent. 6 

11 | 

The appellants are parties to the instant suit$ in their 
official capacities only, hence the bills of complaint 
actually present suits against the United States and 
the counterclaims are cross-demands made by the 
Government 

j 

A. The appellees' suits are, in the fullest sense, suits ajgainst the 
United States, and the Government is the actual appellant 

It has oftep been held that suits brought under 
Section 9 of the Trading with the Enemy jAct are 
suits against the United States. 7 Such suits are 
unlike many suits brought against public officers 
which are held to be merely in effect, suits against 
the United States for the reason that it wbuld be 
improper to permit recovery unless the (govern¬ 
ment were a party, 8 or because the plaintiffs seek 
■'' j 

6 Compare: Selby v. Alston , 3 Ves. 339. “Thej rule in 

Selby v. Ahton,. namely, that where equitable ahd legal 
estates, equal and coextensive, unite in the same peijson, the 
former merges, or, in other words, that a person cannot be 
trustee for himself, applies to a case where suchj estates 
unite in two or more persons.” In re Selous , 1 Ch. 921, 
Scott cas., T/usts (2d ed.) 771, 772 (1901). j 

7 The suit is strictly subject to Congressional Consent. 
Banco Mexicano Deutsche Bank, 53 App. D. C. 266, 271 
(concurred in, 263 U. S. 591, 602-603). Suit undejr § 9 is 
res adpidicata in another suit brought in Court of Claims. 
Escher v. United States, 68 C. Cls. 473, 479. Plaiqtiff not 
entitled to costs or interest. Vowinckel v. First Federal 
Trust Co., 15 F. (2d) 872,874, and many others. j 

8 Examples: Oregon v. Hitchcock, 202 U. S. 60, 69; Boe¬ 
ing Air Transport v. Farley, 75 F. (2d) 765, 768. 


| 
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to interfere with the exercise of some discretionary 
governmental function. 9 Most of such suits are 
brought against the person of the officers individ¬ 
ually and the Government is not an actual party to 
the litigation, it not having consented to be sued. 
In fact, the impotency of the courts in such cases 
exists for that very reason. 10 

These appellants are parties to the instant suits 
only in their official capacities. Unlike mandamus 
and injunction proceedings, these suits are not 
against them personally in any sense. A district 
court of the United States need not have personal 
jurisdiction over them in order to entertain suits 
under § 9 (a). And, as said in Oregon v. Hitch¬ 
cock, 202 U. S. 60, 69, as persons these “officers 
have no pecuniary interest in the matter.” 

The United States Government is a party to 
suits brought under Section 9 (a) of the Trading 
with the Enemy Act in as full a sense as in any 
suit brought under the Tucker Act. In Becker 
Steel Co. v. Cummings, 296 U. S. 74, 78, 79-80, 
the Supreme Court determined that such suits 
may be brought by a non-enemy not only to recover 
property in the possession of the Alien Property 
Custodian, but also to secure a judgment for the 
wrongful depletion of such property while in the 

9 Example: Louisiana v. McAdoo , 234 U. S. 627, 632. 

10 See Transcontinental <& Western Air v. Farley, 71 F. 
(2d) 288, 290. 
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i 

hands of the Government. 11 Mr. Justice Stone 

i 

said: 1 

The trial court held, as is conceded here, 
that the suit brought against officejrs of the 
government in their official capacities is in 
substance a suit against the United States 
authorized, if at all, by § 9 (a) of tjie Trad¬ 
ing with the Enemy Act. See Baripo Mexi- 
cano v. Deutsche Bank, 263 U. S. 591; Hen - 
kels v. Sutherland, 271 U. S. 298. j 

* * * * I * 

i 

* * * The implication that by the ap¬ 

propriation of private property t(|> public 
use the United States undertakes to make 
just compensation for it, see United States 
v. Lynah, 188 U. S. 445, 471; Jacobs v. 
United States, 290 U. S. 13; Perry v.j United 
States, 294 U. S. 330; Brooks-Scanlon Corp. 
v. United States, 265 U. S. 106, mi\st like - 
wise enter into the construction of a statute 
giving to a non-enemy a remedy for tlhe seiz¬ 
ure of his property as a war measure. 
[Italics supplied.] | 

i 

Therefore, it can not be doubted that the United 
States Government is an actual party before this 
Court in as full a sense as it is ever a party jto any 

i 

suit either in the Court of Claims or in a district 
court under the Tucker Act. 

i 

— 

11 This is, in reality, the theory employed by the plaintiff 
in the Jensen case. j 

j 

i 

j 

• 

i 

i 

j 

i 

I 

i 
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B. The properties were wrongfully removed from the official custody 
of the appellants, and if recovered must be restored to their 
custody pending final disposition 

The Attorney General has been substituted as 
a defendant in the present suits because the office 
of Alien Property Custodian was abolished as of 
June 30,1934, and the authority, rights, privileges, 
powers, and duties of that officer have been trans¬ 
ferred to the Department of Justice to be “admin¬ 
istered under the supervision of the Attorney Gen¬ 
eral.” 12 Since this suit is “against the Attorney 
General as Alien Property Custodian” 13 , he will 
hereinafter be called “Custodian” when referred 
to in that capacity. 

Section 12 of the Trading with the Enemy Act 
provides, in part, as follows: 

The Alien Property Custodian shall he 
vested with all of the powers of a common- 
law trustee in respect of all property, other 
than money, which has been or shall he, or 
which has been or shall he required to he, 
conveyed, transferred, assigned, delivered, 
or paid over to him in pursuance of the pro¬ 
visions of this Act, and, in addition thereto, 
acting under the supervision and direction 
of the President, and under such rules and 
regulations as the President shall prescribe, 
shall have power to manage such property 
and do any act or things in respect thereof 

12 Executive Order of May 1, 1934 (No. 6694), issued in 
pursuance of the Act of March 3, 1933 (47 Stat. 1517). 

13 Becker Steel Co. v. Cummings et at ., 296 U. S. 74, 75. 
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or make any disposition thereof ojr of any 
part thereof, by sale or otherwise, (\nd exer¬ 
cise any rights or powers which he or 
become appurtenant thereto or to the owner¬ 
ship thereof in like manner as though he 
were the absolute owner thereof: j* * *. 

[Italics supplied.] ! 

i 

By Section 12, the Custodian is prohibited from 
depositing any moneys in banks and is reqjuired to 
deposit them in the Treasury, where sucjb funds 
are held “by the Treasurer of the United States for 
the Alien Property Custodian” (§ 25(ajl), but 
aside from that his powers are equal to those of 
a trustee, 14 and, under the direction of th^ Presi¬ 
dent, those of an absolute owner. 15 j 

If the Government recovers on these counter¬ 
claims, or if the properties are recovered in any 
other manner, even if the United States (jxovem- 

i 

ment is the nominal party plaintiff, the properties 
must be physically returned to the Custodijan, for 
no other officer is authorized to take then!. The 
Government can not actually receive the properties 
and administer them except through the Custodian 
as agent of the President. i 

i 

■ 

14 Central Union Trust Co. v. Garvan, 254 U. S. 554, 569; 

Commercial Trust Co. v. Miller, 262 U. S. 51, 56; Sutherland 
v. Wickey, supra; Farmer's Loan & Tr. Co. v. Hicks, 9 F. 
(2d) 848, 853; Commonwealth v. Von Zedtwitz , 215 Ky. 413, 
285 S. W. 224-227. j 

15 United Stales v. Chemical Foundation, 272 U. 8). 1, 12; 
Von Schwerdtner v. Piper, 23 F. (2d) 862, 863. Cf. flicks v. 
Anchor Packing Co., 16 F. (2d) 723. 
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Section 29 (e) of the Act provides: 

AH money or other property received by 
the Alien Property Custodian as a result of 
any action or proceeding (whether begun 
before or after the enactment of the Settle¬ 
ment of War Claims Act of 1928, and 
whether or not for the enforcement of a 
demand or requirement as above specified) 
shall for the purposes of this Act be con¬ 
sidered as forming a part of the trust in 
respect of which such action or pi'oceeding 
was brought, and shall be subject to return 
in the same manner and upon the same con¬ 
ditions as any other money or property in 
such trust, except as otherwise provided in 
subsection (b) of this section. [Italics sup¬ 
plied.] 

Any moneys recovered must be deposited by the 
Custodian in the Treasury and any specific proper¬ 
ties recovered must be held by him for further ad¬ 
ministration as though they had never been 
removed from the Trusts (§ 12). 

If valid claims had been filed, it would be the 
Custodian’s duty to continue to hold 20% of the 
properties (§9 (m)), and to invest their proceeds 
with the Secretary of the Treasury as provided by 
law. (§25 (a). See also § 4 (b) of the Settle¬ 
ment of War Claims Act of 1928, 45 Stat. 260). 

Since no valid claims have been filed for the 
properties now in question, if they are recovered 
it wiH be the Custodian’s duty to liquidate them 
and to transfer their proceeds to the Secretary of 


j 

i 


the Treasury for deposit in the German 'Special 
Deposit Account to be credited upon the filial pay¬ 
ment due the United States by Germanvj on ac¬ 
count of the awards of the Mixed Claims Commis¬ 
sion (§25 (d)). j 

Section 6 of the Act authorizes the President to 
“prescribe the duties of ‘the Custodian’ who shall 
be empowered to receive all money an^ prop¬ 
erty * * * which may be paid * * * jor de- 

i 

livered to said custodian, and account for tlje same 
under the general direction of the President hs pro¬ 
vided in this Act.” Section 12 of the Act vests 

i 

all administrative and executive power in Regard 
to seized properties in the Custodian, acting under 
the “supervision and direction of the j Presi¬ 
dent * * * iik e manner as though he were 

the absolute owner thereof ” Section 5 (a) ajuthor- 
izes the President to “exercise any po\fer or 
authority conferred by this Act through su<bh offi- 
cer * * * as he shall direct.” And an ^Ixecu-' 
tive Order of August 29, 1935 (No. 7163), with 
reference to the Attornev General, as such (officer 
and as Custodian, provides as follows: | 

1. The Attorney General of the Ignited 
States is hereby vested with full pow^r and 
authority to revoke or vacate any orcjier or 
orders issued in favor of any claimant or 
claimants in purported pursuance of section 
9 of the said Trading with the Enem^ Act, 
as amended, which, in his opinion, hav^ been 
made or allowed without authority of law, 

i 

i 

i 

i 

j 

i 
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* * , * or as a result of fraud * * * 
or as a result of collusion * * * with 
like effect as if the President had personally 
revoked or vacated such order or orders. 

2. The Attorney General is hereby author¬ 
ized and directed to institute any suit, coun¬ 
terclaim or other legal proceeding, at law or 
in equity, in the name of the Attorney Gen¬ 
eral as successor to the Alien Property Cus¬ 
todian, or in the name of the United States, 
and to do any other lawful act, deemed nec¬ 
essary by him, for the purpose of reclaim¬ 
ing or recovering moneys and properties 
paid or delivered to any claimant or claim¬ 
ants as a result of anv order or orders issued 

•/ 

in purported pursuance of the said section 
9 of the Trading with the Enemy Act, as 
amended, which in his opinion have been 
made without authoritv of law, * * * 

or as a result of fraud * * * or as a re¬ 
sult of collusion * * *; and the institu¬ 

tion bv the Attorney General of anv such 
legal proceeding, suit, or counterclaim, 
either at law or in equity, shall be an author¬ 
ized exercise by him of the power and 
authority vested in him by paragraph 1 of 
this order. 

Hence all the powers, both of the President and 
of the former Custodian, in regard to the recovery 
of the properties in question, are now concentrated 
in the Attorney General. 

In United States v. Bank of Metropolis, 15 Pet. 
377, 401, the Court said: 
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* * * if a credit has been given, j or an 

allowance made, as these were, by th^ head 
of a department, and it is alleged to! be an 
illegal allowance, the judicial tribunals of 
the country must be resorted to, to construe 
the law under which the allowance was 
made, and to settle the rights between the 
United States and the party to whojm the 
credit was given. * * * No statute is 

necessary to authorize the United States 
to sue in such a case. The right to \sue is 
independent of statute, and it may b& done 
by the direction of the incumbent of t\e De¬ 
partment. [Italics supplied.] j 

C. The Attorney General has authority to institute and prosecute 
the counterclaims on behalf of the United States withoul; special 
statutory authorization 

I 

The instant suits were both instituted against 
prior incumbents of the office of Alien Property 

j 

Custodian. Then, as well as now, the suitsj were 
actually against the Government, and the Attorney 
General was required to defend them. He wajs also 
in charge of litigation brought in the name <jf the 
Custodian. In the case of Sutherland v. Internaw 
tiondl Insurance Co., 43 F. (2d) 969 (cert. deh. 282 
U. S. 890), the Custodian brought suit for recovery 
of certain sums alleged to be due on a contract, the 
rights of which had been seized by him froni cer¬ 
tain German obligees. He attempted to appear 
by private counsel and the Court held that the suit 

i 

was in substance a suit by the United States and 
must be prosecuted by the Attorney General or a 
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district attorney under his “ superintendence and 
direction” (p. 970-971). Moreover, Judge Learned 
Hand said (p. 971) that had it not been for cer¬ 
tain executive orders issued under § 12 of the Trad¬ 
ing with the Enemy Act, as amended, he would 
have had doubts whether the suit would not have 
to be brought 4 ‘in the name of the United States.” 

Since the Government is the true party defend¬ 
ant to the suits at bar, and has causes for cross¬ 
relief against the plaintiffs herein, the question now 
arises: Who is to decide for the United States that 
such causes of action are to be asserted? 

As Mr. Chief Justice Hughes has recently said, 
“In the United States sovereignty resides in the 
people, who act through the organs established by 
the Constitution.” 16 Hence, “the Government is 
an abstract entity, which has no hand to write or 
mouth to speak * * * as in the case of an in¬ 

dividual. It speaks and acts only through agents, 
or more properly, officers.” 17 

In all matters of litigation the Attorney General 
is the representative of the United States and as 
such, is fully empowered to act on behalf of, and 
as the hand of the Government, according to his 
judgment. 18 In the leading case of United States 

16 Perry v. United States , 294 U. S. 330, 353. 

17 The Floyd Acceptance, 7 Wall. 660, 676. 

18 Causey v. United States , 240 IT. S. 399, 402: Kern River 
Co. v. United States , 257 U. S. 147, 155; Ponzi v. Fessenden , 
258 U. S. 254, 262; Sanitary District v. United States , 266 
U. S. 405, 426; McGrain v. Daugherty , 273 U. S. 135, 150; 
Swift <£ Co. v. United States , 276 U. S. 311, 332. 



v. San Jacinto Tin Co., 125 U. S. 273, 278-280, 

speaking for the Court, Mr. Justice Milldr said: 

| 

It is denied that the Attorney (general 
has any general authority under the Consti¬ 
tution and laws of the United Stktes to 
commence a suit in the name of the [United 
States to set aside a patent, or other jsolemn 
instrument issued by proper authority. 

It is quite true that the Revised Statutes 
in the title which establishes and regulates 
the Department of Justice, simply declares, 
in § 346, that “there shall be at the £eat of 
government an Executive Department to be 
known as the Department of Justice, and 
an Attorney General, who shall be tl^e head 
thereof.’ 7 There is no very specificj state¬ 
ment of the general duties of the Attorney 
General, but it is seen from the wholb chap¬ 
ter referred to that he has the authority, and 
it is made his duty, to supervise the conduct 
of all suits brought by or against the nited 


States, and to give advice to the President 
and the heads of the other departments of 
the government. There is no express au¬ 
thority vested in him to authorize splits to 
be brought against the debtors of thb gov¬ 
ernment, or upon bonds, or to begin [crimi¬ 
nal prosecutions, or to institute proceedings 
in any of the numerous cases in whibh the 
United States is plaintiff; and yet hej is in¬ 
vested with the general superintendence of 
all such suits, and all the district attorneys 
who do bring them in the various courts in 
the country are placed under his immediate 
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direction and control. And notwithstand¬ 
ing the want of any specific authority to 
bring an action in the name of the United 
States to set aside and declare void an in¬ 
strument issued under its apparent author¬ 
ity, we cannot believe that where a case ex¬ 
ists in which this ought to be done it is not 
within the authority of that officer to cause 
such action to be instituted and prosecuted. 
He is undoubtedly the officer who has charge 
of the institution and conduct of the pleas 
of the United States, and of the litigation 
which is necessary to establish the rights 
of the government. 

If the United States in any particular 
case has a just cause for calling upon the 
judiciary of the country, in any of its courts, 
for relief by setting aside or annulling any 
of its contracts, its obligations, or its most 
solemn instruments, the question of the ap¬ 
peal to the judicial tribunals of the country 
must primarily be decided by the Attorney 
General of the United States. That such a 
power should exist somewhere, and that the 
United States should not be more helpless 
in relieving itself from frauds, impostures, 
and deceptions than the private individual, 
is hardly open to argument. The Consti¬ 
tution itself declares that the judicial power 
shall extend to all cases to which the United 
States shall be a party, and that this means 
mainly where it is a party plaintiff is a 
necessary result of the well-established 
proposition that it cannot be sued in any 
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court without its consent. Therq must, 
then, be an officer or officers of the govern¬ 
ment to determine when the United! States 
shall sue, to decide for what it shall slue, and 
to be responsible that such suits sjiall be 
brought in appropriate cases. Thej attor¬ 
neys of the United States in every judicial 
district are officers of this character, and 
they are by statute under the immediate 
supervision and control of the Attorney 
General. How, then, can it be argued that 
if the United States has been deceived, en¬ 
trapped, or defrauded into the making, 
under the forms of law, of an instrument 
which injuriously affects its rights of prop¬ 
erty, or other rights, it cannot bring] a suit 
to avoid the effect of such instrument b, thus 
fraudulently obtained, without a special aet 
of Congress in each case, or without some 
special authority applicable to this class of 
cases, while all other just grounds of\ suing 
in a court of justice concededly belong to 
the Department of Justice, and are in use 
every day f The judiciary act of l7j89, in 
its third section, which first created thd office 
of Attorney General, without any vety ac¬ 
curate definition of his powers in usiijig the 
words that 4 4 there shall also be appointed a 
meet person, learned in the law, to $ct as 
Attorney General for the United States”, 1 
Stat. 93, c. 21, § 35, must have had Refer¬ 
ence to the similar office with the samR des¬ 
ignation existing under the Englishj law. 
And though it has been said that there! is no 








48 


common law of the United States, it is still 
quite true that when acts of Congress use 
words which are familiar in the law of Eng¬ 
land, they are supposed to be used with 
reference to their meaning in that law. In 
all this, however, the Attorney General acts 
as the head of one of the Executive depart¬ 
ments, representing the authority of the 
President in the class of subjects within the 
domain of that department and under his 
control. [Italics supplied.] 

The instant suits are against the United States 
Government, as represented by the appellants. The 
counterclaims in question concern properties to the 
possession of which the appellants are entitled as 
such representatives. In making cross-demands 
the Attorney General acts as the Government. It 
necessarily follows that any remaining question 
• must concern form and not substance. 

Ill 

The trial court has complete jurisdiction to entertain the 
counterclaims in question and has authority to enter 
decrees granting the cross-relief prayed 

It has been shown that the United States Gov¬ 
ernment, as represented by the appellants, has 

causes of action against the appellees, and that, 
acting through its Attorney General, it has applied 
to one of its courts to adjudicate them and to give 
it appropriate relief. Its application takes the 
form of counterclaims, or prayers for cross-relief, 
contained in answers to bills of complaint brought 
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against the Government. The only regaining 
question, therefore, is: May the Court entertain 

i 

such applications made in the present for^n? 

A. Under jurisdictional statutes 

j 

The Supreme Court of the District of Columbia 
is a court of the United States possessing bcjth spe¬ 
cial and general Federal jurisdiction. Congress 
has ordained that— j 

The said court shall possess the saipe pow¬ 
ers and exercise the same jurisdiction as the 
District courts of the United States, and 
shall be deemed a court of the United States 
(Code, D. C., Tit. 18, § 43). ] 

and that— j 

The justices of said court, in addition to 
the powers and jurisdiction possessed and 
exercised by them as such, under thi$ chap¬ 
ter, shall severally possess the powers and 
exercise the jurisdiction possessed a|id ex¬ 
ercised by the judges of the district icourts 
of the United States. (Id. § 47.j See 
United States v. Burroughs, 289 U. $. 159, 
162-163; United States v. Denison, 6Q App. 
D. C. 71, 47 F. (2d) 433, 435-436.) j 

In approaching the problem of jurisdiction it 
should be borne in mind that no “ proceedings in 
civil causes, in any court of the United Sftates, 
shall be * * * quashed * * * for any de¬ 
fect or want of form” (28 USCA § 777), and it 

i 

should be especially noted that none of th^ per- 
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tinent statutes makes jurisdiction depend upon 
purely formal matters. 

28 USCA § 41 (Judicial Code, § 24, amended), 
provides, in part, as follows: 

The district courts shall have original juris¬ 
diction as follows: 

First. Of all suits of a civil nature, at 
common law or in equity, brought by the 
United States, or by any officer thereof au¬ 
thorized by law to sue * * *. 

* * * * * 

Twentieth. Concurrent with the Court of 
Claims * * * of all set-offs, counter¬ 

claims, claims for damages, whether liqui¬ 
dated or unliquidated, or other demands 
whatsoever on the part of the Govern¬ 
ment of the United States against any 
claimant against the Government in said 
court * * *. 

Section 1[7 of the Trading with the Enemy Act 
(c. 106, 40 Stat. 424) provides as follows: 

The district courts of the United States 
are hereby given jurisdiction to make and 
enter all such rules as to notice and other¬ 
wise, and all such orders and decrees, 
and to issue such process as may be neces¬ 
sary and proper in the premises to enforce 
the provisions of this Act, with a right of 
appeal from the final order or decree of such 
court as provided in Sections one hundred 
and twenty-eight and two hundred and 
thirty-eight of the Act of March third, nine- 
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teen hundred and eleven, entitled “^An Act 
to codify, revise, and amend the laWs relat¬ 
ing to the judiciary.’’ 

i 

If the instant suits had been filed noijninally 
against the United States there can be nd> doubt 
that the courts would have authority to enitertain 
the Government’s counterclaims. But those sec- 
tions impose no technical requirements as to nomi¬ 
nal parties. Hence it appears from thesei provi¬ 
sions alone, that if the Government is a parity to a 
suit, the court has jurisdiction to grant itj cross¬ 
relief irrespective of the names which may appear 
in the caption. j 

In the case of Benton v. Woolsey, 12 Peters 25, 
30-31 (1838), a district attorney brought ^uit in 
his own name, in behalf of the United States, to 
enforce a mortgage given the Government by the 
defendant. The Court came to “the conclusion 
that the proceeding is valid, and ought to be sus- 

i 

tained” and that the bill was “in substance,|a pro¬ 
ceeding by the United States; although, in fOrm, it 
is in the name of the officer.” 

Again, in the case of Jecker et al. v. Montgomery, 
18 How. 110, 124, a proceeding for the condemna¬ 
tion of a ship as prize of war was instituted in 
the name of the captor and it was argued that the 
suit should have been prosecuted in the na^ne of 
the United States. Because of the tardy Objec¬ 
tion, first made in the Supreme Court,| that 
Court stated, “The exception is unquestionably 
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technical or formal” and sustained the decree of 
condemnation. 

It is perfectly obvious, therefore, that the mere 
fact that suits are not brought in the name of the 
United States, if it is the real party in interest, 
does not deprive the courts of jurisdiction to award 
relief in its favor. Otherwise, the Supreme Court 
would have been constrained to direct a dismissal 
of the actions in the cases just cited, for it has long 
been settled that a decree given by a court lacking 
jurisdiction is utterly void. 19 As was said 20 by 
Mr. Justice Curtis, in regard to Benton v. Woolsey: 

Now it is plain, that the only ground upon 
which this proceeding could be sustained, as 
within the jurisdiction of a Court of the 
United States, was, that an information by 
a law officer of the Government in his own 
name as such officer, but asserting rights of 
the United States, is a controversy to which 
the United States is a party within the 
meaning of those words of the Constitution; 
for it was only because the United States 
was a party to the controversy that the 
jurisdiction attached. 

Cf. The Santo Domingo, 115 Fed. 446,447. 

19 Elliott v. Peirsol , 1 Pet. 328, 340 (1828): Earle v. Mc¬ 
Veigh, 91 U. S. 503, 507; Vallely v. Northern Fire Ins. Co. 
254 U. S. 348; MacFarland v. Saunders, 25 App. D. C., 438. 

20 Dissenting in Florida v. Georgia, 17 How. 478, 500-501. 
Otherwise not in point. 
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(B) Under its rules of practice 


Since the mere failure to name the United States 
as a party to a suit does not destroy the court’s 
jurisdiction to decree affirmative relief in jits be- 

i 

half, the only valid objection which can ba made 
to such procedure is that it is bad practice, j 

Thus, in Benton v. Woolsey, supra, 2[l, the 

Court said: ! 

. 

But although we have come to the con¬ 
clusion that the proceeding is vali^L, and 
ought to be sustained by the court, it jis cer¬ 
tainly desirable that the practice should be 
uniform in the courts of the United Estates; 
and that, in all suits where the United (States 
are the real plaintiffs, the proceeding ^hould 
be in their name, unless it is otherwise or- 
dered by act of Congress. 

I 

With this, all must agree. But that which! is de¬ 
sirable practice “where the United States abe the 
real plaintiffs” is impossible practice whefe the 
Government is the real defendant and is sued in 

i 

the names of its officers by non-residents. 

As has been pointed out, the Attorney General is 
sued in his capacity as Custodian. As suc|i offi¬ 
cer, all the authority of the Government ov^r the 
properties counterclaimed, is vested in hijm as 
“trustee” and all the powers of the United States, 
in regard to their recovery, are exercised bjr and 
through him. 

In this situation the rules of practice of the 
lower court not only do not bar a counterclaim by 


i 
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the custodian in a suit brought against him, as such 
officer, but they are sufficiently broad to authorize 
even an original suit in the name of that officer. 

Equity Rule No. 13 of the Supreme Court of the 
District of Columbia provides, in part, as follows: 

Every action shall be prosecuted in the 
name of the real party in interest, but an 
executor, administrator, guardian, trustee 
of aw express trust, a party with whom or 
in whose name a contract has been made for 
the benefit of another, or a party expressly 
authorized by statute, may sue in his own 
name without joining with him the party 
for whose benefit the action is brought. 
[Italics supplied.] 

The foregoing is substantially similar to the fol¬ 
lowing excerpts taken from the Oregon Laws: 

Section 27: 

Every Action shall be prosecuted in the 
name of the real party in interest, except as 
otherwise provided in Section 29 * * *. 

Section 29 : 

An executor or administrator, a trustee of 
an express trust, or a person expressly 
authorized by statute, may sue without join¬ 
ing with him the person for whose benefit 
the aetion is prosecuted. * * * [Italics 
supplied.] 

In the previously discussed case of Sutherland 
v. Wickey, 133 Or. 266, 289 Pac. 375, the Supreme 
Court of Oregon, with respect to its authority to 



I 


55 | 

i 

i 

i 

entertain the Custodian’s suit, under that (statute, 

said: i 

It is contended by the appealing defend¬ 
ants that plaintiff was without capacity to 
sue. There is no merit in this contention. 
Plaintiff is the holder and owner of the 
stock under the Trading With the (Enemy 
Act. He is an express trustee and is such 
is authorized by the law of this state to sue 
in his own name. Section 29, 0. L. j 

Moreover, this is a suit to recover the properties 
in question from the appellees, who hol4 them 
wrongfully, in order that they may be disposed of 

i 

in accordance with the provisions of the Trading 
With the Enemy Act. In such case, the Cburt is 
given jurisdiction, by section 17 of that Act, to 
* 4 make * * * all such rules * * * as may be 
necessary and proper in the premises to enforce the 
provisions of this Act.” Under that section, the 
Custodian was permitted to bring suit in his own 

i 

name to reduce to possession properties demanded 
bv him under section 7 of the Act. 21 

Admittedly, the circumstances are unusual, but 
both the Supreme Court of the District of Colum¬ 
bia and this Court, on appeal therefrom, are yested 
with full equity jurisdiction by their organic j Acts, 
under the Constitution. The instant suit^ are 
brought “in equity” as prescribed by Section 9 (a) 

21 See, for example, Central Trust Co. v. Garven , 254 U. S. 
554; Commercial Trust Co. Miller , 262 U. S. 51; j Great 
Northern Ry. v. Sutherland , 273 U. S. 182. j 


i 
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of the Trading With the Enemy Act. Hence it is 
pertinent to inquire into the general powers of a 
court of chancery. 

It will be recalled that courts of equity were 
brought into being to remedy the unfortunate con¬ 
sequences of the Provisions of Oxford, of 1258, 
which prohibited the issuance of writs, to the 
King’s Courts, other than those “of course.” 
Even though that statute was soon swept away, 
and despite the statute of Westminster the Second, 
the writ system became so rigid and unresponsive 
to new situations, that— 

Deprived of a remedy by the rigidity of the 
register of writs, the litigant had no re¬ 
course but to petition the king, and the king 
referred him to the “keeper of his con¬ 
science”, the chancellor. Here no arbitrary 
catalogue of rights restricted the power of 
the chancellor to do justice, and a new 
“chancery jurisdiction” grew up, as a sup¬ 
plement to the circumscribed jurisdiction of 
the law courts. 22 

Thus, it may truly be said that the maxim, equity 
regards substance rather than form , had its first 
application in regard to procedural opportunity. 
In other words, technicality of form was disre¬ 
garded in the interest of accomplishing substantial 
justice. 

Also, consideration should be given the princi¬ 
ples of equity winch impel its courts to do justice 


22 Sunderland, cas., Procedure (1914), p. 6. 
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completely, and not by halves, 23 and their <jluty to 
prevent a multiplicity of suits, 24 to whicljL ends, 
having properly acquired jurisdiction of causes 
for any purpose, courts of equity retain jurisdic¬ 
tion for all purposes, including the administering 
of complete relief between the parties thereto. 2 * 

Mr. Justice Story in his work on Equity Plead¬ 
ings (4th ed., pp. 98-101) makes the following 
statement: 

And here it may be proper to state the 
remark of a learned chancellor, spejaking 
upon this very subject of parties, as contain¬ 
ing a salutary admonition and instructive 
lesson, that it is the duty of every CoUrt of 
Equity to adapt its practice and course of 
proceeding, as far as possible, to the exist¬ 
ing state of society, and to apply its juris¬ 
diction to all new cases, which, frorp the 
progress daily making in the affairs of j men, 
must continually arise; and not, froih too 
strict an adherence to forms and rules ejstab- 
lislied under very different circumstances, 
to decline to administer justice, and to en¬ 
force rights, for which there is no Other 

remedy. 26 j 

* 

i 

Since the Government’s counterclaims aris^ out 

! 

of the very transactions which are the sub^ject- 

24 Camp v. Boyd , 229 U. S. 530, 552. 

23 Rice di Adams v. Lathrop , 278 U. S. 509, 515. 

25 Hopkins v. Grimshaw , 165 U. S. 342, 358. And see, 
Hartford Accident Co. v. Sou. Pacific , 273 U. S. 207, 217. 

26 Lord Cottenham, in Matte v Malachy , 1 Mylne & Craig, 
R. 559; and Taylor v. Salmon , 4 Mylne & Craig, R. 141L 
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matter of appellees’ suits, Equity Rule 29 (Federal 
Equity Rule 30) applies as follows: 

The answer must state * * * any 
counterclaim arising out of the trans¬ 
action which is the subject-matter of the 
suit * * *. 

It is clear that this provision is mandatory. In 
Moore v. N. Y . Cotton Exchange, 270 U. S. 593, 
609, Mr. Justice Sutherland said for the Court: 

Two classes of counterclaims there are 
provided for: (a) one “arising out of the 
transaction which is the subject-matter of 
the suit”, which must be pleaded, and (b) 
another “which might be the subject of an 
independent suit in equity” and which may 
be brought forward at the option of the 
defendant. 

More recentlv, in Chandler & Price Co . v. 
Brandtjen & Kluge, 296 U. S. 53, 58, through Mr. 
Justice Butler, the Court speaks of the two classes 
as “those required or permitted to be set up by a 
defendant sued”, and in Caflisch v. Humble, 251 
Fed. 1, 4-5, the court said: 

The defendant’s counterclaim for dam¬ 
ages for breach of the contract in question 
arose out of the transaction which is the 
subject-matter of the suit. Under the first 
clause of the second paragraph of equity 
rule 30 (198 Fed. xxvii, 115 C. C. A. xxvii) 
the defendant was required to set up its 
counterclaim or waive it. Portland Wood 
Pipe Co . v. Slick Bros. Const . Co. (D. C.) 
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222 Fed. 528; Electric Boat Co. v. Lake Tor¬ 
pedo Co. (D. C.) 215 Fed. 377, 380; Marconi 
Wireless Telegraph Co. v. National j E. S. 
Co. (D. C.) 206 Fed. 295, 298. Thej neces¬ 
sary implication to be drawn from Wflliams 
v. Adler-Goldman Commission Co., 227 Fed. 
374, 378, 142 C. C. A. 70 (C. C. A. 8), ac¬ 
cords with the conclusion above reached. 
Whenever practicable to do so, a cqurt of 
equity should do justice completely and not 
by halves. Camp v. Boyd, 229 U. S. 530, 
551, 33 Sup. Ct. 785, 57 L. Ed. 1317; Chicago 
Mil. & St. P. By. v. United States, 244 U. S. 
351, 359, 37 Sup. Ct. 625, 61 L. Ed .j 1184. 
The plaintiffs being nonresidents of tliie dis¬ 
trict from which this case came, a peculiar 
equity runs in defendant’s favor, apd he 
should not be sent to a distant district jto try 
out what ought rightfully to be determined 
in the original suit. Bolling Mill Co. y. Ore 
& Steel Co., 152 U. S. 596, 616, 617, l4 Sup. 
Ct. 710,38 L. Ed. 565; Porter v. Bosemd'Yi, 165 
Ind. 255, 260, 74 N. E. 1105,112 Am. Stj Rep. 
222, 6 Ann. Cas. 718. I 

See also, Woodlawn Farm Dairy Co. v. Erie B. 
Co., 282 Fed. 278, 279. 

Finally, if a distinction between the Government 
and these appellants can be drawn in suits brought 

i 

under section 9 of the Act, how can the Supreme 
Court’s recent decision in the Becker Steel Co. 
case, supra, be justified ? In that case, it was held 
that a judgment could be rendered where it was 
alleged that the properties of a former non-enemy 


i 

i 

i 
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owner bad been wrongfully diminished while in 
the hands of the Custodian. Obviously, since no 
property of the plaintiff was retained by the Cus¬ 
todian any judgment could be satisfied only out of 
moneys expressly designated or appropriated for 
that purpose by Congress. If a judgment against 
the Government, payable as judgments rendered 
under the Tucker Act, can be obtained in a section 
9 suit nominally against appellants, it seems that 
the converse must be true. 

It is submitted, therefore, that in whatever light 
the present cases are viewed, the trial court has 
complete authority to entertain the counterclaims 
in question, and it is its duty to do so. 

CONCLUSION 

The Government's counterclaims and the de¬ 
mands of the appellees grow out of the same 
properties, acts and transactions, and involve the 
same parties in identical capacities. These ap¬ 
pellees are beyond the process of the court, resid¬ 
ing in foreign lands. Suits against them there 
would be attended by almost insurmountable bar¬ 
riers of expense and difficulties of trial. The insti¬ 
tution of the counterclaims in the present suits can 
not place any burden of expense or proof upon the 
appellees as the trial thereof will require no evi¬ 
dence in addition to that which must be presented 
in the prosecution and defense of the principal 
suits. In fact, the only objection these appellees 
can have to the inclusion of the counterclaims is 
that they may be proved and the cross-relief 
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granted. In this light the appellees are a 
to an equity court to do justice by halves—to deny 
mutuality of remedy—to open its doors tb those 
who would not afford defendants an equal ^oppor¬ 
tunity to obtain equity. | 

In short, these appellees have asked thq lower 
court to adopt a practice which will afford those 
who have formerly defrauded the Government a 
means of prosecuting additional false claim^ with¬ 
out risk of jeopardizing their continued wrbngful 
possession of properties collusively obtaine4 from 

i 

public officers to their unlawful and unjust ejnrich- 
ment. 

The Government’s counterclaims are mebitori- 

i 

ous and there is no reason why they should tiot be 
entertained by the trial court. Hence, it is respect¬ 
fully submitted that the rulings of the lower! court 
appealed from should be reversed and the ca^es re¬ 
manded to it with instructions to permit the 'insti¬ 
tution and prosecution of the counterclaims. | 
Respectfully submitted. ! 

James W. Morris, j 

Assistant Attorney General, j 
Leslie C. Garnett, j 

United States Attorney, j 
Harry LeRoy Jones, 

7 i 

Brice Toole, i 

i 

John W. Scott, j 

Enoch E. Ellison, j 

Attorneys, Department of Justice, \ 

Attorneys for Appellants. 

i 

i 

l 

j 
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APPENDIX 


CERTAIN PROVISIONS OF EXECUTIVE ORDERS ISSUED 

UNDER THE TRADING WITH THE ENEMY ACT 

Order of October 12, 1917 
[No. 2729-A] 

***** 
XXIX. I hereby vest in an alien-property cus¬ 
todian, to be hereafter appointed, the executive 
administration of all the provisions of section 
7 (a), section 7 (c), and section 7 (d) of the trad¬ 
ing with the enemy act, including all power and 
authority to require lists and reports, and to ex¬ 
tend the time for filing the same, conferred upon 
the President by the provisions of said section 
7 (a), and including the power and authority con¬ 
ferred upon the President by the provisions of 
said section 7 (c), to require the conveyance, trans¬ 
fer, assignment, delivery, or payment to himself, 
at such time and in such manner as he shall pre¬ 
scribe, of any money or other properties owing to 
or belonging to or held for, by or on account of, 
or on behalf of, or for the benefit of any enemy or 
ally of an enemy, not holding a license granted 
under the provisions of the trading with the enemy 
act, which, after investigation, said alien-property 
custodian shall determine is so owing, or so be¬ 
longs, or is so held. 

***** 


( 62 ) 
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XXXII. I vest in the Attorney General all 
power and authority conferred upon the President 
by the provisions of section 9 of the trading with 
the enemy act. 

***** 

Order of October 29, 1917 j 

i 

i 

[No. 2744] | 

I 

* * * * * 

3. I hereby vest in the Alien Property! Cus¬ 
todian the executive administration of the provi¬ 
sions of Section 12 of the Trading with the lllnemy 
Act pertaining to the designation of a depositary, 
or depositaries, and requiring all such designated 
depositaries to execute and file bonds and prejscrib- 
ing the form, amount, and security thereof, j And 
I authorize and empower the Alien Property) Cus¬ 
todian to designate any bank, or banks, or j trust 
company, or trust companies, or other suitable de¬ 
positary' or depositaries located and doing business 
in the United States, as the depositary or deposi¬ 
taries with which said Alien Property Custodian 
may 7 deposit any stocks, bonds, notes, time drafts, 
time bills of exchange, or other securities or prop¬ 
erty (except money r , or cheques, or drafts payable 
on demand) of an enemy or ally of enemy add to 
prescribe the bond or bonds and the form, ambunt, 
and security thereof which shall be given by said 
depositary 7 or depositaries. 

* * * ■ * * 

i 

i 

i 

i 

i 

I 

j 

i 

i 

i 

I 

i 

I 

i 

I 


i 
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Order of- February 26, 1918 
[No. 2813] 

* * * * * 

(2) DEMANDS PURSUANT TO SECTION 7 SUBSECTION “C” 

(a) The Alien Property Custodian may make 
demand for the conveyance, transfer, assignment, 
delivery, and payment of any money or other prop¬ 
erty owing or belonging to or held for, by, on ac¬ 
count of, or on behalf of or for the benefit of an 
enemy not holding a license granted by me or in 
the exercise of my power and authority, which the 
Alien Property Custodian after investigation, shall 

determine is so owing or so belongs or is so held, 
* * * 

***** 


Order of July 16, 1918 
[No. 2916] 

***** 

POWERS OF MANAGEMENT AND ADMINISTRATION, 
INCLUDING SALE OR OTHER DISPOSITION 

The Alien Property Custodian shall have power, 
and he is authorized and directed, to hold, manage, 
administer, protect, preserve, control, and sell or 
otherwise dispose of, in accordance with the fol¬ 
lowing rules and regulations, any and all property 
other than money which has been or shall be con- 
veyed, transferred, assigned, delivered, and/or 
paid over to him pursuant to the provisions of the 
Trading With the Enemy Act as amended and the 
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Executive proclamations and orders issued pur¬ 
suant thereto or which has been or shall j be re¬ 
quired so to be conveyed, transferred, assigned, 
delivered, and/or paid over to him. 

1. The Alien Property Custodian shall hive the 
power and authority to do any and all things rea¬ 
sonable and proper in or about the custody, man¬ 
agement, administration, protection, preservation, 
and control of any such property according) to the 
nature and character of the property and the at¬ 
tendant circumstances, including (but wjithout 
limiting the generality of the foregoing) the power 
and authority to collect all bills, notes, accounts, 
dividends, interest, rents, royalties, annuities, and 
other receivables, and income and profit^ and 
accumulations and distributions of principal or 
income; to pay all rents, royalties, interest and 
other accounts and liens or charges; to make re¬ 
pairs, additions, and alterations to property, 
whether real or personal; to rent, lease or other¬ 
wise grant the use or right to use or occupy prop¬ 
erty of any kind; to insure property againsjt loss, 
and to cancel or surrender insurance policies and 
collect return premiums and surrender valuefe, and 
to do any other act or thing with respect to in¬ 
surance or insurance policies; to grant by ilease, 
license, or otherwise, the right to use or j other 
rights under or in respect of patents, copyrights, 
trade marks, trade secrets and other sijnilar 
rights; to vote in person or by proxy shades of 
stock or other beneficial interest in corporations, 
unincorporated associations, companies, or trusts 
upon any questions at all times and upon allj mat¬ 
ters upon which any owner of such stock or bther 
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beneficial interest shall have the right to vote; in¬ 
cluding the power and authority to vote for or 
against and to take part in any sale, dissolution, 
consolidation, amalgamation, or reorganization of 
any sort, of any such corporation, unincorporated 
association, company, or trust, or of its assets of 
any part thereof, and to exercise any rights or 
privileges that may be or become appurtenant to 
the ownership of such stock or other beneficial in¬ 
terest with like force and effect and under like 
circumstances in all respects as though the abso¬ 
lute owner thereof, to give any notices and file any 
papers or writings of any kind, proper or neces¬ 
sary for the creation, perfection, protection, liqui¬ 
dation, or otherwise in respect of any claims, de¬ 
mands, choses-in-action, or other rights of any 
kind, and to settle, compromise, and adjust claims, 
demands, and choses-in-action; to intervene in any 
suit or proceeding and to file and maintain claims, 
demands, and suits of all kinds in or before anv 
court, board, commission, or other body; to deter¬ 
mine and pay all reasonable and proper expenses 
incurred in or about or with respect of the exercise 
of any of the powers and authority vested in the 
Alien Property Custodian or any depositary for 
him, including expenses that may be incurred in 
or about securing possession, custody, or control 
of any such property, and including also taxes and 
other charges heretofore or hereafter lawfully 
assessed upon or against such property by any 
body politic; provided, that this shall not be con¬ 
strued to require the payment of any stamp or 
other taxes upon or on account of conveyance, 
transfer, assignment, or delivery of property to 
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the Alien Property Custodian or to any] agent, 
attorney, bailee, nominee, or depositary f<j>r him; 
and provided further, that this shall not i in any 
way affect the power of the Commissionexf of In¬ 
ternal Revenue or any regulations made byj him or 
under his authority. 

* * * * * 


Order of July 15,1919 | 

[No. 3113] | 

I hereby vest in the Attorney General all power 
and authority conferred upon me by Sectibn 9 of 
the Act approved October 6, 1917, known] as the 
Trading with the Enemy Act, as amended by the 
Act entitled “An Act making appropriations to 
supply deficiencies in appropriations for tl)ie fiscal 
year ending June 30, 1919, and prior fiscal years- 
and for other purposes”, approved July 11, 1919. 


Order of June 11,1920 
[No. 3281] 

By virtue of the authority vested in me iy “An 
Act to Define, Regulate, and Punish Trading with 
the Enemy and for Other Purposes”, knowfi as the 
“Trading with the Enemy Act”, approved Octo¬ 
ber 6, 1917, and the amendments thereto, I hereby 
vest in the Attorney General all powers and au¬ 
thority conferred upon me by Section 9 of tihe said 
Trading with the Enemy Act as amended j* * 
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Order of March 24, 1921 
[No. 3420] 

By virtue of the authority vested in me by “An 
Act to Define, Regulate, and Punish Trading with 
the Enemy and for Other Purposes’’, known as the 
“Trading with the Enemy Act”, approved Octo¬ 
ber 6, 1917, and the amendments thereto, I hereby 
vest in the Attorney General all powers and au¬ 
thority conferred upon me by Section 9 of the said 
Trading with the Enemy Act as amended * * *. 

Order of March 5, 1923 
[No. 3804] 

***** 

2. I hereby vest in the Alien Property Custodian 
all power and authority conferred upon me by Sec¬ 
tions 20, 21, and 23 of the act approved October 
6, 1917, known as the “Trading with the Enemy 
Act”, as amended by the Act entitled “An Act to 
amend the Trading with the Enemy Act”, ap¬ 
proved March 4,1923. 

3. Any money or property deposited in the 
Treasury, or with the Treasurer, of the United 
States, by the Alien Property Custodian, together 
with any interest or income received from the in¬ 
vestment thereof, shall be subject to withdrawal by 
the secretary of the Treasury upon the order of the 
Alien Property Custodian for the purpose of mak¬ 
ing any payment or payments pursuant to the 
authority granted the Alien Property Custodian 
by this order. 
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4. All other Executive Orders heretofore made 
are hereby amended and modified to such extent as 
may be necessary to conform with the provisions 
hereof. 

Order of May 16, 1923 

[No. 3844] 

* * * * * 

| 

1. I hereby vest in the Alien Property Custodian 
all power and authority conferred upon me by the 
provisions of Section 9 of the Act approved Octo¬ 
ber 6,1917, known as the 4 4 Trading with the Enemy 
Act”, as amended March 4, 1923, pertaining to 
every claim in which the amount to be returned or 
paid does not exceed in money or other property 
the value of Ten Thousand Dollars. The Alien 
Property Custodian may refer any such claim to 
The Attorney General for an opinion upon t)ie law 

or facts upon which such claim is based. i 

I 

* * * * ! * 

i 

i 

I 

! 

Order of May 1,1934 ] 

[No. 6694] I 

I 

* * * # # 

1. The office of the Alien Property Custjodian 
is abolished, and the authority, rights, privileges, 
powers, and duties conferred and imposed dn the 
Alien Property Custodian by law and/or Execu¬ 
tive order are transferred to the Department of 
Justice, to be administered under the supervision 
of the Attorney General. 

* * * * {* 


I 

i 
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4. (a) All funds, securities, choses in action, 
real estate, patents, trademarks, copyrights, and 
all other property of whatever kind, possession, 
or control, or which are held in trust for the Alien 
Property Custodian, are hereby transferred to the 
Attorney General, to be administered and disposed 
of by him as required by law. The Alien Prop¬ 
erty Custodian is hereby authorized and directed 
to execute all such deeds, conveyances, transfers, 
assignments, and other documents and to take all 
such steps as the Attorney General may deem 
necessary or proper to effectuate the provisions of 
this order. 

* * * * * 


Order of August 29,1935 
[No. 7163] 

AUTHORIZING THE ATTORNEY GENERAL TO REVOKE 
CERTAIN EXECUTIVE ALLOWANCES OF CLAIMS FILED 
UNDER SECTION 9 OF THE TRADING WITH THE 
ENEMY ACT, AS AMENDED, AND DIRECTING HIM TO 
INSTITUTE SUITS FOR RECOVERY OF MONEYS AND 
PROPERTIES PAID AND DELIVERED THEREUNDER 

By virtue of and pursuant to the authority 
vested in me by section 5 (a) of the Trading with 
the Enemy Act, approved October 6,1917 (40 Stat. 
411, 415), as amended, it is ordered as follows: 

1. The Attorney General of the United States is 
hereby vested with full power and authority to 
revoke or vacate any order or orders issued in 
favor of any claimant or claimants in purported 
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pursuance of section 9 of the said Trading with the 
Enemy Act, as amended, which, in his dpinion, 
have been made or allowed without authority of 
law, or as a result of misrepresentations ipade by 
any such claimant or by any authorized represen¬ 
tative, agent, or attorney of any such claim|ant, or 
as a result of fraud on the part of any such claim¬ 
ant or any authorized representative, agent, or 
attornev of anv such claimant, or as a result of col- 
lusion of any such claimant, his agent, attorney, 
or representative, with any officer or employee of 
the United States, with like effect as if the presi¬ 
dent had personally revoked or vacated sue \\ order 
or orders. 

2. The Attorney General is hereby authorized 
and directed to institute any suit, counterclaim, 
or other legal proceeding, at law’ or in equity, in 
the name of the Attorney General as successor to 
the Alien Property Custodian, or in the na|me of 
the United States, and to do any other law’ful act, 
deemed necessary by him, for the purpose ^)f re¬ 
claiming or recovering moneys and properties paid 
or delivered to any claimant or claimants a^ a re¬ 
sult of any order or orders issued in purported 
pursuance of the said section 9 of the Trading 
with the Enemy Act, as amended, which m his 
opinion have been made without authority of law, 
or as a result of misrepresentations made by any 
such claimant or by any authorized representative, 
agent, or attorney of any such claimant, of as a 
result of fraud on the part of any such claimant 
or any authorized representative, agent, or attor¬ 
ney of any such claimant, or as a result of pollu- 
sion of any such claimant, his agent, attorney, or 


i 

i 
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representative, with any officer or employee of the 
United States; and the institution by the Attorney 
General of any such legal proceeding, suit, or 
counterclaim, either at law or in equity, shall be 
an authorized exercise by him of the power and 
authority vested in him by paragraph 1 of this 
order. 

(Signed) Franklin D. Roosevelt. 

The White House, 

August 29,1935 . 


a. S. aOVCRNMCNT PRINTING OFFICE: l»3« 
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IN THE 


United States Court of Appeals fdr the 

District of Columbia 


JANUARY TERM, 1936 


No. 6643 


HOMER S. CUMMINGS, Attorney General j of the 
United States, and W. A. JULIAN, Treasurer of the 
United States, Appellants, ! 


SOCIETE SUISSE POUR VALEURS DE METAUX, 

Appellee. 


BRIEF FOR SOCIETE SUISSE POUR VALEljrRS DE 

METAUX, APPELLEE. , 


Societe Suisse pour Valeurs de Metaux, appellee l|ere and 
plaintiff below, is a corporation under the laws of the Re¬ 
public of Switzerland, a citizen of that Republic, with resi- 

i 

dence and principal office and place of business at 4eschen- 
vorstadt No. 1, in the City of Basel, in said Republic. 

Since organization it has at all times been ah Alien 
Friend of the United States of America and at ho time 


la 
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has it ever been an enemy or ally of enemy thereof within 

w mt 

the meaning and purview of the Trading With the Enemy 
Act as amended, or in any other way or manner whatever 
(R. 1). 

In interest of brevity said appellee will be referred to 
herein as Societe. 

In July, 1921, pursuant to the authority of and in ac¬ 
cord with the terms and provisions of Section 9(a) of said 
Trading With the Enemy Act as amended, Societe sub¬ 
mitted to the then Alien Property Custodian (Howard 
Sutherland) its duly executed claims in writing to the cash 
proceeds of 33,360 shares of the capital stock of American 
Metal Company, Limited, a corporation under the laws of 
New York, which shares had been seized and sold as enemy 
owned, together with dividends on said shares, all of which 
had been deposited, as required by law, in the Treasury of 
the United States (Sec. 12, Trading With the Enemy Act, 
40 Stat. 423, c. 106, as amended March 28, 1918, 40 Stat. 
460, c. 28, sec. 1) and were then held by the Treasurer of 
the United States to the credit of two certain trust funds 
identified both on the books of the Treasury and of the 
office of the Alien Property Custodian as— 

Trust E 731 (15,180 shares) Metallbank and Metallur- 
gische Gesellschaft; and 

Trust E 945 (18,180 shares) Metallgesellschaft. 

The aggregate proceeds derived from sales of said shares 
and placed to the credit of said trusts was $5,525,561.41, 
which sum had become augmented bv dividends accrued 
due on said shares and paid over by American Metal Com¬ 
pany, Limited, to Alien Property Custodian in the sum of 
$1,439,376.56, which said sum likewise had been duly de¬ 
posited in the Treasury of the United States to the credit 
of the above identified Trusts and was there held in the 
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form of cash, $924,418.56, and United States Liberty Loan 
Bonds of the face value of $514,950.00 (R. 2). j 

After the usual delays and conferences which customarily 
attend the tortuous progress of claims through Government 
administrative channels, and without doubt as the result of 
suggestions properly made by governmental officials in the 
ordinary course of administration, the formulae! used bv 
the claimant in its notices first filed in July, and jrnly then 
filed after some months of prior bureau conferences and 
consideration, were revised and amended and newly formu¬ 
lated notices of claim to all of said money and bbnds were 
filed as of September 20, 1921, in strict accord j with the 
requirements of the applicable statutes and of tihe Alien 
Property Custodian’s requirements as published land out¬ 
standing, with respect to such claims. 

Such amended notices and claims so formally filed on 
September 20, 1921, after several months of previous con¬ 
sideration, were found to be complete and ready j for sub¬ 
mission to the President of the United States or }iis nomi¬ 
nee under the statute for final action. The claim^ so filed 
are respectively numbered and identified in the office of the 
Custodian as Claim 7094 having reference to Trujst E 945 
and Claim 7095 having reference to Trust E 731. j In said 
claims Societe asserted its title and right of ownership and 
to possession of the entire cash and bonds above mentioned. 

Societe’s said claims were duly approved and allowed in 
the ordinary course of office routine and on or abput Sep¬ 
tember 23, 1921, said cash and bonds were duly ordered by 
the President through his delegatee, the then Attorney 
General, to be paid and delivered to Societe. 

On or about September 26, 1921, said cash and bcjnds con¬ 
stituting the principal of said claims, were deliverepl to and 
received bv Societe. 

In view of numerous innuendo and unsupportedj sugges¬ 
tions and inferences put forth in appellants’ consolidated 
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brief filed herein, it mav not be considered entirely amiss 
to say that pHor to the approval of Societe’s said claims 
and the payment over of said money and bonds both Metall- 
bank and Metallurgische Gesellschaft, the putative enemy 
owners of the seized American Metal Company, Limited, 
shares, had formally and in writings filed in the Cus¬ 
todian's Office, waived all claim to said shares and their 
proceeds and had consented, so far as they and each of 
them was concerned, to the payment of said proceeds to 
this appellee. 

As of said September 2G, 1921, there had accrued in 
hands of the Treasurer of the United States, while in pos¬ 
session of said cash and bonds certain interest, amount not 
then either identified or segregated, referable to the prin¬ 
cipal sums but held in solido with other interest similarly 
derived from other impounded funds in what is commonly 
referred to as “the unallocated interest fund.” 

Prior to decision (May 24, 1926) by the Supreme Court 
of the United States of the case of Hcnkcls v. Sutherland , 
Alien Property Custodian , et al.> 271 U. S. 298, the Govern¬ 
ment consistently had denied the right of claimants in such 

or similar circumstances “to recover for interest actually 

•• 

paid on Government securities in which the proceeds (of 
seized properties) had been invested.” Upon considera¬ 
tion of the cited case the Supreme Court, speaking through 
Mr. Justice Sutherland, said,— 

“Section 9(a) authorizes a suit in equity by any 
person not an enemy, etc., to determine a claim to any 
interest, right or title in the property seized. If, in 
the meantime, the seized property has been sold, the 
same remedy by Sec. 7(c) as amended (November 4, 
1918), chap. 201, 40 Stat. at L. 1020, becomes available 
‘against the net proceeds received therefrom and held 
by the Alien Property Custodian or by the Treasurer 
of the United States.’ No distinction in this respect 
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is made between the property and its proceecfs. It can¬ 
not be doubted that, if the seized propertyj had been 
securities of the United States and these, {hereafter, 
had been held in their original form, maturing coupons 
for interest would have belonged to the [American 
claimant equally with the body of the bonds.! In prin¬ 
ciple, there can be no difference between spch a case 
and the one here, where claimant’s propertyj had been 
converted into securities of the United States. Such 
securities constitute the statutory ‘net proceeds,’ and, 
by the clear import of the statute, claimant’sj rights in 
respect of such proceeds are not inferior to |iis rights 
in respect of the original property. And no distinction 
fairly can be made between the accumulated interest 
upon securities constituting the proceeds, in the one 
case, and like securities constituting the property, in 
the other. 

“The Government cannot be sued withou{ its con¬ 
sent; and, accordingly, it cannot be sued for interest 
unless it consents to be liable therefor. But {he claim 
here is not for interest to be paid by the United States 
in the sense of the rule. It is for income, derived from 
an investment of Henkels’s money in obligations of the 
United States, which income has been actually received 
by the Treasury and is in its possession to b<{ held, as 
the proceeds themselves are to be held, for the account 
of the Alien Property Custodian. j 

* # * # * * # 

Whether the Government shall pay interest [upon its 
obligations depends upon congressional assept; but it 
cannot confiscate the actual increment of property be¬ 
longing to a citizen, or the increment of the proceeds 
into which such property has been converted, ^ny more 
than it can confiscate the property or its proceeds, 
without coming into conflict with the Constitution.” 
{Ibid., pp. 300-301.) j 

Observing that in United States ex rel. Angaricg v. Bay¬ 
ard, 127 U. S. 251, the Court in denying recovery , had ap- 

7 * i 
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plied the general rule of immunity from interest, it was 
further said that the principle could not “be accepted as 
a rule of general application,” 

(P. 302) “Especially, it cannot be accepted as ap¬ 
plicable here, where the property of a citizen has been 
mistakenly seized and, bv executive authority, after 
conversion! into money, has been invested in govern¬ 
ment securities. We cannot bring ourselves to agree 
that a direction to invest such money in securities of 
the United States, rather than in other securities, may 
be utilized to enable the government unjustly to enrich 
itself at the expense of its citizens, by appropriating 
income actually earned and received which morally 
and equitably belongs to them as plainly as though 
thev had themselves made the investment. 

“Since the proceeds resulting from the sale of Hen¬ 
kels’s property have been commingled with the pro¬ 
ceeds of other sales and thus invested, an account must 
be taken to ascertain the average rate of interest re¬ 
ceived by the Treasury upon all the proceeds invested 
and, thereupon, after deducting proper charges and ex¬ 
penses and taking into consideration the average 
amount of such proceeds which remained uninvested 
in the Treasury, a proportionate allocation made in 
respect of the proceeds belonging to Henkels for the 
period of their investment. * * *” 

In this connection it may interest this court to examine 
the opinion of the Circuit Court of Appeals, Second Cir¬ 
cuit ( F. (2d) 988), which was overthrown on that appeal. 

Henkels was a citizen of the United States, while S octet e 
claimant here, is but an alien friend. Though in instant 
case the logic of the final decision above quoted is equally 
applicable, it was not so accepted and applied by the ad¬ 
ministrative officers of the Government until when, by the 




Act of March 10, 1929, c. 167 Sec. 15, 45 Stat. 27c), the con¬ 
gress provided that— j 

i 

“Allocation of ‘unallocated interest fund/ ! 

(a) The Alien Property Custodian shall allocate 
among the various trusts the funds in the ‘unallocated 
interest fund’ (as defined in section 28). Su£h alloca¬ 
tion shall be based upon the average rate of learnings 
(determined by the Secretary of the Treasury) on the 
total amounts deposited under section 12. 


(b) The Alien Property Custodian, when tljie alloca¬ 
tion has been made, is authorized and directejd to pay 
to each person entitled, in accordance with a!final de¬ 
cision of a court of the United States or of the District 


of Columbia, or of an opinion of the Attorney jGeneral, 
to the distribution of any portion of such unallocated 
interest fund, the amount allocated to his trusf, except 


as provided in subsection (c) of this section. 



i 

* # # # # # i # 

j 

I 

i 

‘Unallocated interest fund/ defined. As used in this 
Act, the term ‘unallocated interest fund’ means!the sum 
of (1) the earnings and profits accumulated jprior to 
March 4, 1923, and attributable to investments! and re¬ 
investments under section 12 by the Secretary of the 
Treasury, plus (2) the earnings and profits accumulated 
on or after March 4,1923, in respect of the earnings and 
profits referred to in clause (1) of this section.’ 1 ’ 

In accepting and receipting for the principal payments 
above Societe expressly reserved the right to submit I further 
claim for any and all such realized interest as might sub¬ 
sequently be authorized to be paid to claimants similarly 
circumstanced (R. 3) and by its said claims numbered 7094 

and 7095 had asserted claim to and demanded release to it 

| 

of “interest and other income which might have become 
attached or been allocated or adhered to said principal 
sums between the date of sale, viz., November 2^, 1919, 
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* * * and the| date of their release and payment, viz., 
September 26, 1921” thereof, but none such has been paid. 

Pursuant to the mandatory provisions of above provi¬ 
sions of the settlement of War Claims Act 1928 (March 
10, 1928, supra) the Alien Property Custodian (Howard 
Sutherland) duly allocated among the various trusts, in¬ 
cluding said Trust (E) 731 and Trust (E) 945, entitled to 
share therein said ‘ 4 unallocated interest fund” as defined 
in said Section 28 supra. To Trust (E) 731 he allocated 
the amount of $330,766.12 and to Trust (E) 945 he allocated 
$312,829.69 being the gross amounts of interest properly 
allocatable to said Trusts respectively. 

Subsequent to such allocations Societe, as the “person 
entitled thereto,” made appropriate applications for pay¬ 
ment but same was not paid nor was there given or made 
any explanation of the failure to make payment until Sep¬ 
tember 13, 1929, under which date said Alien Property 
Custodian, in writing advised the authorized attorneys of 
the claimant Societe as follows (R. 4): 

“This will acknowledge receipt of your letter of Sep¬ 
tember 5, relative to the above claim. 

“You are advised that I cannot see mv wav clear to 
accede to your request that this claim be submitted to 
the Department of Justice, neither do I feel justified 
in making any further payment under this claim.” 

The instant Bill of Complaint authorized by Sec. 9(a) 
of Trading with the Enemy Act was filed September 4, 
1930, and has been diligently prosecuted, against frightful 
odds ever since. 

August 18, 1933, attorneys for Societe suggested retire¬ 
ment from office of Howard Sutherland and M alter 0. 
Woods and moved the substitution as parties defendant of 
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Urev Woodson and William Alexander Julian,! and such 
order of substitution was duly entered (R. 7). 

May 1, 1934, the President bv virtue of authority re- 
posed in him by Section 16 of the Act of March 3, 1933, 
ch. 212, 47 Stat. 1489, 1517, abolished the officd, of Alien 
Property Custodian and transferred all authority, powers 
and duties conferred upon that officer “to the Department 
of Justice to be administered under the supervision of the 
Attorney General” (R. 7). j 

December 28, 1934, the Honorable Homer S. dummings, 
then and now Attorney General, on motion appropriately 

i 

made was substituted as party defendant in thi^ cause in 
place of Urey Woodson, formerly Alien Property Cus¬ 
todian (R. 19). 

March 28, 1935, the present defendants Cummings and 
Julian applied for leave to file an amended answer and 
counter-claim in the cause and leave having been'j granted, 
the counter-claim, which is the subject of the Special Ap¬ 
peal allowed by this Court on February 4, 1936, |was filed 
under date of April 6, 1935. 

June 28, 1935, attorneys of record for Societe ipoved the 
Supreme Court of the District of Columbia to strike de¬ 
fendants’ said amended counter-claim upon thd specific 
grounds, among others, that 

1. Defendants Cummings and Julian neither in their own 
right nor as successors of the former incumbents of the 
respective offices above named was endowed uncjer “any 
applicable law, statutory or otherwise, with the | right or 
power to institute or maintain as against this 1 plaintiff 
( Societe ) any independent suit in equity arising out of the 
transactions which constitute the subject-matter of| the suit 

j 

at bar, and consequently is without lawful authority or 

i 

i 

i 

i 

i 
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power to counter-claim for or with respect to such subject- 
matter : 

“(b) That this Honorable Court is without jurisdic¬ 
tion to entertain and determine said pretended and 
sham counter-claim either in its entirety or in any par¬ 
ticular thereof whatever; 

“(c) That the subject-matter of the instant suit 
does not arise out of the transaction or transactions 
referred to in any of said paragraphs numbered 1 to 
31, both inclusive, of said counter-claim; 

“(d) That each and every of the averments of fact 
contained in paragraphs 1 to 26, both inclusive, of de¬ 
fendants ’ said counter-claim, if true, are irrelevant 
and immaterial with respect to plaintiff’s statutory 
right to recover so much of the ‘unallocated interest 
fund’ as defined in Section 28 of the Act of October 6, 
1917, c. 106, as amended by said Act of March 10, 1928, 
c. 167, sec. 15, 45 Stat. 254, 273, as pursuant to the re¬ 
quirements of Section 26 of Trading with the Enemy 
Act, as amended, had been duly allocated to the trusts 
designated as Trust (E) 731 and Trust (E) 945, and 
pertained to claims numbered 7094 and 7095 as set 
forth in plaintiff’s said bill of complaint herein” (R. 
20 ). 

July 22, 1935, the Court being “sufficiently informed in 
the premises” land being of opinion that this plaintiff’s 
said motion to i strike was well founded in pertinent and 
controlling matter of law, adjudged and ordered that said 
motion to strike be granted and that “said paragraphs 1 to 
31, both inclusive, of said amended answer and counter¬ 
claim should be and same hereby are ordered to be stricken 
therefrom” (R. 21). 

August 9, 1935, defendants moved to vacate above order 
striking defendants’ counter-claim. Before action was had 
thereon, defendants, under date of September 9, 1935, rep- 
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i 

resented that on August 29, 1935, the President |had issued 
his Executive Order Xo. 7163, whereby he had \jested 

“in the Attorney General full power to Vacate cer¬ 
tain orders of allowance made in purported jpursuance 
of Sec. 9 of the Trading with the Eneniy Act, as 
amended, and (had) authorized and directed him to 
tile counter-claims in such cases in suit$ brought 
against him as successor to the Alien Property Cus¬ 
todian.” 

i 

i 

and that the defendant Cummings, Attorney General of 
the United States, was “of the opinion that this (the in¬ 
stant case) is a proper case in which to exercise powers 
and authority vested in him by said Executive Order No. 
7163,” and that he was desirous of exercising th^ same by 
tiling* “a counter-claim” herein and believed !that said 

i 

counter-claim, ‘‘if permitted to be filed * * * pursuant 
to Executive Order No. 7163, will meet in every Respect the 
objection of the Court (below) as expressed ini a certain 
memorandum filed in the case of Jensen v. Cumjnings and 
prayed that his said motion should be considered in con¬ 
nection with its then pending motion filed August} 9, 1935.” 

i 

Plaintiff’s said motions for leave to file “amended an- 

i 

swer containing counter-claim” were overruled aind denied 
November 1, 1935 (R. 30-31). j 

February 4, 1936, this Honorable Court allowed special 
appeals to this Court upon assignments of error filed Feb¬ 
ruary 8, 1936, which will be found at page 32 of the Record 
in this cause. 

j 

Argument. 

From the above preliminary statement of salient facts 
and course of the proceedings it would seem that defendants 

1 ' I 

with respect to their claim of right to maintain counter¬ 
claim in this case rely upon two distinct and diverie sources 


i 
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of power, First, what might reasonably be termed the com¬ 
mon right of a defendant, including the United States to 
offset or counter-claim with respect to actions in general 
projected against it or them in any cause properly insti¬ 
tuted and pending; Second, upon some supposedly inherent 
power reposing in Executive authority which may be ex¬ 
pressed and evidenced in and vitalized by means of Execu¬ 
tive Proclamations. 

With respect to “First” we say that proceedings to re¬ 
cover properties mistakenly seized under authority of the 
Trading with the Enemy Act are not general proceedings 
in any sense but on the contrary are highly specialized pro¬ 
ceedings the character and conduct course of which are 
specifically prescribed and limited by provisions of the Act 
which authorize their institution and maintenance. 

In this aspect of the matter we respectfully submit that 
neither of the Special Appellants Cummings or Julian are 
endowed with power or authority in law in their own names 
and in their several individual or official capacities, or in 
the names and on behalf of their several predecessors in 
office to institute or successfully maintain any independent 
action either in law or equity against Societe Suisse pour 
Valeurs de Metaux to recover “for and on behalf of the 
United States”;the sum of $6,953,979.97 previously paid to 
it bv order of The President under authoritv conferred 
upon him by Section 9(a) of the Trading with the Enemy 
Act. 

Being without lawful authority to institute and maintain 
independent proceedings in such regard they and each of 
them are equally without power or lawful authority to 
assert, institute or maintain any such proceeding by way 
of counter-claim. In support of this proposition reli¬ 
ance is put on the provisions of the “Trading with the 
Enemy Act,” i.e., the Act of October 6, 1917, c. 106, 50 Stat. 
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411, as amended March 10, 1928, c. 167, sec. 15, |45 Stats. 
254, 273, 50 U. S. Code Ann., Appendix, pp. 189j 308-309, 
secs. 26, 28, and Executive Orders duly promulgated pur¬ 
suant thereto. Specific reference is made to the following 
quoted provisions of said Trading with the Enemjy Act as 
amended, and of said Executive Orders, which are believed 
to prescribe and set forth in their entirety every lawful 
power, express or implied, with which “the Alien Property 
Custodian ” specifically is endowed and is authorized to 
exercise in the performance of the duties of said ojffice. 

“Sec. 6.—Alien property custodian; general powers 
and duties.—The President is authorized to 'appoint, 
prescribe the duties of * * * an official to bq known 
as the alien property custodian, who shall be em¬ 
powered to receive all money and property in the 
United States due or belonging to an enemy of ally of 
enemy, which may be paid, conveyed, transferred, as¬ 
signed, or delivered to said custodian under jhe pro¬ 
visions of this Act; and to hold, administer, the account 
for the same under the general direction of the Presi¬ 
dent and as provided in this Act, * * * Provided , 

further, That the President shall cause a detailed re¬ 
port to be made to Congress on the first day qf Janu¬ 
ary of each year of all proceedings had under this Act 
during the year preceding. Such report shall contain a 

* * * statement of the different kinds of property 

taken into custody and the disposition made thereof.” 

“Sec. 7.—Lists of Enemy or ally of enemy j* * * 
corporations in United States; * * * requiring 

property (to be) conveyed to custodian” &c., 

(a) * * * | 

“Any person in the United States who holdsj or has 
or shall hold or have custody or control of any prop¬ 
erty * * * of any person whom he may have reason¬ 
able cause to believe to be an enemy or ally of enemy 

* * * shall, with such exceptions and undqr such 

rules and regulations as the President shall prescribe 

i 

i 

i 

I 

1 

I 

i 
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report the fact to the alien property cus¬ 
todian. * * # 

(b) * * * 

(c) If the President shall so require any money or 
other property * * * belonging to or held for, by 
on account of * * * an enemy or allv of enemv 

* ! which the President after investigation shall 
determine is so * * * held, shall be conveyed * * * 
or paid over to the alien property custodian, or the 
same may be seized by the alien property custodian 
and all property thus acquired shall be held, admin¬ 
istered and disposed of as elsewhere provided in this 
Act. 

##*•#•* 


“The $ole relief and remedy of any person having 
any claim to any money or other property * * * deliv¬ 
ered or paid over to the alien property custodian, 

* * * shall be that provided by the terms of this Act, 

* * #>> 


*##*##• 

“(e) No person shall be held liable in any court for 
or in respect to anything done or omitted in pursuance 
of any order, rule, or regulation made by the President 
under the authority of this Act.” 

#####•# 

“Sec. 9 (a) Claims to property transferred to cus¬ 
todian: * * * 

“(a) Anv person not an enemv or allv of enemv 
claiming any interest, right, or title in any money or 
other property * * * delivered * * * to the alien 
property custodian * * * and held by him or by the 
Treasurer of the United States # * * mav file with the 
custodian a notice of his claim under oath * * * and 
the President, if application is made therefor by the 
claimant, may order the payment, * * * or delivery 
to said claimant of the money or other property so held 
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by the alien property custodian or by the Treasurer of 
the United States, * * * to which the president 
* * * shall determine said claimant is enticed: Pro¬ 
vided, That no such order by the President fehall bar 
any person from the prosecution of any suit <|it law or 
in equity against the claimant to establish ahy right, 
title, or interest which he may have in such ljioney or 
other property.’’ 

In the principal case the claimant Societe Suijsse pour 
Valeurs de Metaux in due course gave notice of jts claim 
to and interest in the shares of American Metals Cjompany, 
which were delivered over to the Alien Property Cjustodian 
and the President on application made to him theifefor de¬ 
termined the claim to be well founded and ordered payment 
to said claimant to be made of the money and property 
claimed by it. From such order the Alien Property Cus¬ 
todian had neither right of appeal nor other choice than 
to obev it to the letter. If the President miktakenlv 
directed payment to “A” of property subsequently found 
to belong to 4 ‘B,” no duty imposed upon nor power granted 
by the law to the Alien Property Custodian authorized his 
intervention adversely to the order of the Presidenjt, which 
he was bound to obev. To “B” alone was reserved bv the 

* V 

statute the right by independent suit at law or ii| equity 
to establish his right, title or interest in or to any property 
alleged erroneously to have been delivered unjler the 
President’s mistaken order to “A.” j 

See also: Re Miller, Alien Property Custodian, ^81 Fed. 

754, 775. ! 

i 

With cessation of the War the power of both th^ Presi¬ 
dent and the Custodian to seize property supposedly be¬ 
longing to an enemy or ally of enemy also ceased. | As no 
demand nor notice of demand for return of the property 
alleged to have been improperly delivered to Society under 
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the President’s order of September 23, 1921, had been made 
prior to June 22, 1932, when the first answer and counter¬ 
claim was file^ in this cause, no power to seize anew whether 
against an enemy or an Alien Friend was existent. If 
there was no power to make initial seizure there was no 
power to accomplish by indirection what clearly could not 
be accomplished directly. 

If without power to seize directly by open demand it 
would seem too clear for argument that simulated seizure 
through medium of a fanciful counter-claim is equally taboo. 
Either would be equally obnoxious to Constitutional pro¬ 
hibitions. (Constitution, U. S., Amendment V.) 

See also: Sutherland v. Guaranty Trust Co., 11 F. (2d) 
696; Miller v. Rouse, 276 Fed. 715. 

Neither section 16 of the Act of March 3, 1933, ch. 212, 
47 Stat. 489, 1517, providing for reorganizations within the 
executive branch of the Government, nor the Executive Or¬ 
der 6694, of May 1, 1935, abolishing the office of the Alien 
Property Custodian and transferring the authority and 
duties formerly imposed upon him “to the Department of 
Justice to be ,administered under the supervision of the 

Attornev General” either altered or in anv manner en- 
* •> 

larged the separate fields of action marked out by the Act 
itself within which the custodian and the Court mav func- 

•r 

tion. 

In the absence of some express or necessarily implied 
statutorv authoritv to the eontrarv, it is submitted that 

•t •' *7 

neither the Attorney General nor the Supreme Court of the 
District of Columbia is possessed of authority or power to 
question the disposition made by Presidential direction of 
property which came into possession or under control of the 
Alien Property Custodian by seizure or otherwise during 
the World War. 
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Direct action to accomplish any such end may bje under¬ 
taken and successfully pursued if at all only by ipeans of 
appropriately authorized proceedings brought in tjhe name 
of the United States. | 

Klein v. Palmer, 18 F. (2d) 932; | 

and compare: 

United States, v. Chemical Foundation, 272 U.jS. 1; 
see also: j 

Central Union Trust Co. v. Garvan, 254 U. S. 554; 
Sigg-Fehr v. White, 52. App. D. C. 215. J 

It is submitted with deference that this Court is j without 
jurisdictional power to review on appeal or in the bxercise 
of original jurisdiction any order of the President wiliich has 
directed delivery to any claimant of money or other property 
“so held by the alien property custodian.”—See jlrading 
with the Enemy Act, as Amended, above. | 

The attempt to impugn the Presidential Order jof Sep¬ 
tember 23, 1921, by this greatly belated suggestion of 

i 

fraudulent persuasion on part of other officials than those 
now before the Court is but an ill-disguised attempt to 
effect reconsideration by successors in office of Iwliat a 
former, now deceased, President in the exercise ojf statu¬ 
tory powers, vested in him alone, saw fit, in due course of 
office, to order to be done. 

Second, as to the seemingly asserted power on part of 
the Executive by Proclamation to authorize ^he At¬ 
torney General of the United States to institute S and to 
maintain set-off or counter-claim in a purely statutory pro¬ 
ceeding where no authority or right so to do canj be de¬ 
duced from the enabling statute itself:— 

It is respectfully submitted that no such power 0n part 

i 

of the Executive does or in absence of Constitutional 

! 

amendment to such end, can exist. 
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If, as was decided by this Court in Deutsche Bank &c. v. 
Cummings, Attorney General, et al., decided February 17, 
1936, a right to the possession of seized property, which 
by virtue of apt statutory terms had become reinvested in 
the owner, could not constitutionallv be divested bv subse- 
quent Congressional action, e. g., Public Resolution Num¬ 
ber 53, we make bold to assert that by the same token and 
upon the strength of the reasoning and authorities in said 
decision adduced, that Executive Order No. 7163 of August, 
29, 1935, hasj added nothing of either authority or power 
to the official statue of the Attorney General. 

As said in the course of an opinion recently announced 
by the Chief, Justice of the United States,— St. Joseph 
Stock Yards pompany v. United States, and Secretary of 
Agriculture, No. 497 October Term, 1935, April 27, 1936, 
where the extent of the rate-making power, whether ex¬ 
ercised by the ; Congress or some administrative official, was 
questioned from standpoint of deprivation of property 
without due process of law and the taking of private prop¬ 
erty for public use without just compensation: 

“ * * * When the legislature acts directly, its 

action is subject to judicial scrutiny and determina¬ 
tion in order to prevent the transgression of these 
limits of power. The legislature cannot preclude that 
scrutinv or determination bv anv declaration or legis- 
lative finding. Legislative declaration or finding is 
necessarily subject to independent judicial re¬ 
view upon the facts and the law by courts of 
competent jurisdiction to the end that the con¬ 
stitution as the supreme law of the land may be 
maintained. * * * Legislative agencies, with vary¬ 

ing qualifications, work in a field peculiarly exposed to 
political demands. Some may be expert and impar¬ 
tial, others subservient. It is not difficult for them 
to observe the requirements of law in giving a hear¬ 
ing and receiving evidence. But to say that their find- 
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ings of fact may be made conclusive where Constitu¬ 
tional rights of liberty and property are involved, 
*, is to place those rights at the merely of ad¬ 
ministrative officials and seriously to impair tpe secu¬ 
rity inherent in our judicial safeguards. 

‘‘That prospect, with our multiplication of Adminis¬ 
trative agencies, is not one to be lightly regarded. * * * 
Under our system there is no warrant for the vjew that 
the judicial power of a competent court can be cir¬ 
cumscribed by any legislative arrangement designed 
to give effect to administrative action going beyond the 
limits of constitutional authority. * * * .” 

As with the legislature so also must the identical! consid- 

. ! 

erations apply with at least equal force to the Executive. 

If it be incompetent and constitutionally inadmissible on 
part of the Congress by legislation solemnly enajeted to 
repossess itself of property formerly seized and then re¬ 
leased to owner whether enemy or friend, by wliajt quirk 
of logic can it be assumed that what the legislature did 
not do and now cannot do directly, nevertheless by deductive 
implications, allegedly based upon the very statute upon 
which appellee relies and the Court below has actqd, may 
be done bv Executive authority under guise of admjinistra- 
tive power legislatively authorized. 

By executive order long since pronounced in due| course 
of office, the 33,360 shares of the American Metal Com¬ 
pany, Limited, previously seized and later sold jby the 
Alien Property Custodian as enemy owned, in sljape of 
proceeds of sale was paid to Societe which claimed and 
after proof and mature consideration was adjudged to be 
the owner of said shares and entitled to receive the im- 

i 

pounded proceeds thereof. 

In course of such consideration and as strengthening 
ground for such adjudication and payment the supposed 
enemv owner waived all claim and gave such consent as 


i 

i 
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the Alien Property Custodian, by regulations duly made, 
required. At no time since have such waivers and con¬ 
sents been withdrawn or questioned either by the al¬ 
leged enemy owners or any other claiming adversely 
to Societe. 

By the Settlement of the War Claims Act 1928, the Con¬ 
gress directed the return even to actual enemv owners of 
eighty per cent of the proceeds of properties seized as 
enemy owned, provided only the recipient would consent in 
writing to the postponement of delivery of the remaining 
twenty per cent. 

As the shares here in question were seized but not con¬ 
fiscated, as the supposed enemy owner has long since 
waived claim and consented to the payment of the entire 
proceeds thereof to Societe it seems reasonable to inquire 
whether the purpose of the appellants here, should they 
now prevail, is to pursue their counter-claim to the end that 
that which has formally been established to be the prop¬ 
erty of Societe shall be redistributed to others, formerly 
alien enemies, who have denied all right thereto. 

This claim by Societe as the adjudged owner of shares of 
capital stock of American Metals Company Limited, mis¬ 
takenly seized by the Alien Property Custodian, for interest 
received bv and still held in the Treasure of the United 
States, duly allocated to the credit of claimants established 
interest in identified trusts, has now been obstructed in its 
realization for more than five vears bv successive manoeuv- 

v •> 

ers administratively interposed, each and all of whichTn 
turn have been judicially condemned. 

Further attempt at postponement through application of 
Executive Order 7163 of August 29, 1935 (R., Exhibit A, 
p. 24) would seem but to merit that obloquy which very 
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recently rolled from the bench of the very suprem^st of all 

I 

supreme courts in the following apt and trenchant phrases: 

‘‘The action * * * finds no support jin right 

principle or in law. It is wholly unreasonable and 
arbitrary. It violates the cardinal precept upbn which 
the constitutional safeguards of personal liberty ulti- 
matelv rest—that this shall be a government of laws— 
because to the precise extent that the merd will of 
an official * * * is permitted to * * * supplant 
the standing law as a rule of human conduct, the 
government ceases to be one of laws and becomes an 
autocracy. Against the threat of such a confcingencv 
the courts have alwavs been vigilant, and, if they are 
to perform their constitutional duties in the future, ^ v 
must never cease to be vigilant to detect and turn aside 
the danger at its beginning, * * *. 

“Arbitrary power and the rule of the Constitution 
cannot both exist. They are antagonistic and incom¬ 
patible forces; and one or the other must of necessity 
perish whenever they are brought into conflict. To 
escape assumptions of such power on the pai|t of the 
three primary departments of the government, is not 
enough. Our institutions must be kept free from the m \ 
appropriation of unauthorized power by lessdr agen-/ 
eies as well. * * **rs . 

"In the instance at bar the necessary allocations al¬ 
ready having been made, the Alien Property Custodian 
is not only authorized, but is specifically directed to 
pay to each person entitled, i. e. to those who had been 
adjudged owners of the principal, see Deutsche Bank , 
etc. v. Cummings, Attorney General, etc., et all, supra, 

''in accordance with a final decision of a court of the 
* * * District of Columbia * * * the! amount 

allocated to his trusty a ax " 

Cvts'r £-(> (£) 'fa**,*/Oj/1 <? } \ 

- &trH>c rla nd^ A— £r, in A t r ite s v . Seen nit ie & and ' E^clmnge 
i rlppirjpH April 6thy W t Here the office <^f Alien 
Property Custodian and that of Attorney General of the 
United States, by Executive Order perhaps properly author- 
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ized, have become embodied in a single human incumbent. 
By subsequent Executive Order, as we think not at all 
properly or legally authorized, the Attorney General ele¬ 
ment of that incumbent is seeking to prevent his alien 
property elements from yielding obedience to the clearly 
mandatory requirements of the statute which both elements 
in their guise of joint incumbency have duly sworn to fol¬ 
low and obey. Need more be said. 

It is respectfully submitted that the interlocutoiy order 
here complained of should be affirmed and the case remanded 
to the Supreme Court of the District of Columbia for fur¬ 
ther proceedings in accordance with applicable provisions of 
• the Trading with the Enemy Act, as amended, particularly 
of section 15 pf the Act of March 10, 1928, c. 167, known as 
Settlement of; AYar Claims Act of 1928; 50 IT. S. C. A., §§26 
and 28, pages 308 and 309. 

Respectfully submitted, 

Frederic D. McKenney, 

John Spalding Flannery, 

George Bowdoin Craighill, 

Attorneys for Appellee. 

' ‘ McKenney, Flannery & Craighill, 

Washington, D. C. 

Reeves, Todd, Ely & Beaty, 

165 Broadway, New York, N. Y., 

of Counsel. 
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03nttefc States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA. I 


No. 6644. 


Homer S. Cummings, Attorney General of the ijnited 
States, and W. A. Julian, Treasurer of the United 
States, Appellants , 


v. 


Albert Jensen, Island Brygge 22, Copenhagejn, 

Denmark, Appellee. 


BRIEF FOR THE APPELLEE. 


ORDERS APPEALED FROM. 

i 

i 

This case is here on special appeals, heretofore al¬ 
lowed by this Court, from the order of August 5, |1935, 
of the court below (R. 40-41) striking a counterclaim 
filed by appellants in this suit and .from the order of 
October 4, 1935, of said court (R. 46) denying the re¬ 
institution of said counterclaim by said appellants; 
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STATEMENT. 

The suit of appellee as set forth in his Amended Bill 
of Complaint (R. 2-17) is for the recovery of the sum 
of $188,981.88 withheld from appellee by the Alien 
Property Custodian from moneys and property or¬ 
dered to be returned to appellee by the President in 
1923; the said sum of $188,981.88 withheld by the Alien 
Property Custodian from the moneys and property of 
appellee, having been so withheld to pay expenses in¬ 
curred by the Alien Property Custodian in an attempt 
to justify the seizure of said properties and to retain 
said properties against the lawful claims of appellee 
and his assignors. 

In said suit appellants filed an Answer (R. 18-20) 
denying the right of appellee to recover the said sum 
of $188,981.S8. Included in and as a part of said An¬ 
swer appellants set forth a “Counterclaim in Lieu of 
Cross-BillV (R. 20-38) in which they seek to recover 
back from appellee all moneys and property paid and 
delivered to him pursuant to the President’s determi¬ 
nation and order of 1923 and amounting to in excess of 
$ 1 , 000 , 000 . 

On February 14, 1935, appellee filed a motion to 
strike saidi counterclaim and the affirmative defenses 
of the Answer predicated upon the allegations of said 
counterclaim (R. 38-39) on the grounds (1) that the 
determination and order of the President were final 
and conclusive and non-justiciable except for fraud or 
palpable error of law and that the counterclaim did not 
set forth facts of fraud or palpable error of law and 
(2) that the counterclaim being one of the United 
States could not be prosecuted in the names of these 
appellants. 


I 


The lower court sustained the Motion on the Second 
ground thereof, namely, that there was no authority 
in these appellants to prosecute this alleged counter¬ 
claim of the United States in their own names (I^. 40). 
Having thus disposed of the matter, the court djid not 
make any ruling on the other ground of the njotion, 
namely, the sufficiency of the allegations of the coiinter- 
claim. 

The opinion of the lower court (R. 40) was fi}ed on 
July 1, 1935. Thereafter and-on August 5, 193|5, the 
court entered its order striking the counterclaihi (R. 

40-41). I 

Thereafter and on August 10, 1935, appellant filed a 

Motion for vacation of the order striking the Counter- 
claim (R. 41-42) and on September 7, 1935, filed ia mo¬ 
tion for leave to file a new counterclaim (R. 43-45). 
Both of said motions were overruled by the coiirt bv 

f | m/ 

its order entered on October 4, 1935 (R. 46). 

It is from the order of August 5, 1935, and the order 
of October 4, 1935, denying leave to reinstitute the 

same under Executive Order of the President), No. 

r 

7163, that appellants here appeal; these special appeals 
having been granted bv this Court on January 30[ 1936 
(R, 47). ’ * i 

l 

APPELLANTS’ CONSOLIDATED BRIEF. 

On March 9, 1936, this Court entered its order ljerein 
granting leave to appellants to file a consolidatedj brief 
covering this case and Case No. 6643, Cummings et al. 
v. Societe Suisse Pour Valours de Metaux and j their 
brief, so filed, is under authority of said Order. 

This brief is, of course, confined strictly to thi^ case 
No. 6644, Cummings et al. v. Albert Jensen. 
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! QUESTIONS PRESENTED. 

The questions here involved are: 

(1) May a suit for the recovery back of property 
paid over and delivered to appellee pursuant to a de¬ 
termination and order of the President under the pro¬ 
visions of the Trading with the Enemy Act, which prop¬ 
erty is alleged in the counterclaim to be property of the 
United States, be prosecuted in the names of these ap¬ 
pellants or must it be prosecuted in the name of the 
United States, the real party in interest, and 

(2) Do the allegations of the counterclaim set forth 
sufficient facts constituting fraud or palpable error of 
law which authorize a judicial review of a final deter¬ 
mination and order of the President made in the exer¬ 
cise of discretion vested in him by the terms of the 
Trading with the Enemv Act, as amended. 

THE STATUTE. 

The statute involved is the Trading with the Enemy 
Act of October 6, 1917, and amendments thereto (50 
U. S. €. A., Appendix). 

ARGUMENT. 

I. 

Any Right of the United States to Recover Back Prop¬ 
erty Paid and Delivered Pursuant to the Provi¬ 
sions of the Trading with the Enemy Act Does Not 
Beget Nor Authorize the Prosecution of a Suit for 
Such Recovery in the Names of These Appellants. 

It is respectfully submitted that when we bear in 
mind the questions here for determination, a great por¬ 
tion of appellants’ brief is wholly foreign and imma¬ 
terial to such questions here involved. 
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Thus it is apparent that whether or not the interest 
of the United States is sufficient to authorize a duit bv 
the United States to recover back properties delivered 
under the provision of the Trading with the Energy Act 
(Pages 13-16 of Brief) is not involved. The pbint is 
that whatever the interest, it is the interest qf the 
United States and wherever it is sought to brin^ suit 
involving such interest, it must, in the absence of (statu¬ 
tory authority to the contrary, be brought in the| name 
of the United States. j 

So also is there no question here involved of thq right 
of the United States to recover back properties pjiid or 
delivered by fraud or in mistake of law. (Pagesj 16-23 
of Brief.) It is, of course, settled that where a statute 
reposes in the President the duty to determine matters 
of fact or mixed questions of fact and law, his deter¬ 
mination is not final and conclusive and is subject! to re¬ 
view by the Courts where there has been fraud dr pal¬ 
pable error of law. But it is also settled that suck acts 
are only judicially reviewable for fraud or palpable 
error of law and then only where the facts of the alleged 
fraud have been fully and clearly pleaded. AM, of 
course, it is also settled that moneys of the Ignited 
States paid out in mistake of law may be recovered 
back notwithstanding that a like principle does npt ap¬ 
ply in cases between individuals. 

The propositions set forth in subdivision C of Point 
I of their Brief, namely, that “ subsequent legislation 
did not divest the United States of its right to recover 
the properties” (Pages 23-32 of Brief) and irj sub¬ 
division D of Point I of their Brief, namely, that “the 
United States now has a sufficient interest in a^l the 
properties to sustain appropriate proceedings forj their 
recovery” (Pages 32-35 of Brief) would be interesting 
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and, perhaps, appropriate for discussion here had they 
been raised and asserted by us (not by appellants) in 
the court below. But they were not raised either di- 
rectlv or indirectly in the court below. 

w * 

Thev are interesting, we say, because tliev tend 
strongly to show that not even has the United States 
any interest to sustain a proceeding even in the name 
of the United States for the recovery back of the prop¬ 
erty. And, its we analyze the argument in the light 
of the facts of record, we might well contend here that 
the appeal should be dismissed because it now appears 
from appellants’ argument and the record that the 
question is moot in that if the United States may not 
now bring suit in its own name for the recovery of the 
property, these appellants certainly may not bring suit 
in their own names. 

The record shows that the Alien Property Custodian 
seized the property as belonging to Hugo Stinnes and 
others (Par. 18 of Counterclaim, R. 21) and appellants 
still allege it to be property of Hugo Stinnes and others 
(Par. 25 of Counterclaim, R. 24). The record further 
shows that Hugo Stinnes and others have never made 
any claim to the property (Par. 32 of Counterclaim, R. 
26) and that tliev have filed disclaimers of any interest 
in the property (R. 13). 

Were this suit being prosecuted in the name of the 
United States, the United States would be seeking to 
recover back 80 per cent thereof as the “ trustee for the 
benefit of former owners” and those whom the United 
States claim to be the “former owners” have dis¬ 
claimed ownership. Thus would the United States be 
placed in the anomalous position of seeking to get back 
property in which the United States now have no inter¬ 
est and holding it for itself as the result of a proceed- 
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j 

i 

| 

I 

i 

i 


ing in which its right necessarily depended upon its 
interest in the property. Indeed, the actual fact is that 
the right of these appellants is asserted by them |on the 
ground that the United States if and when it recovers 
back the property, shall then have the right to I use it 
“as a credit upon the final payment due the United 
States from the German Government on account iof the 
awards of the Mixed Claims Commission” (Parj 32 of 
Counterclaim, E. 27). Obviously, as to SO per dent of 
the property at least, the United States itself ncjw has 
no right to the recovery back of it for such use because 
it divested itself of all interest therein by the Settle¬ 
ment of War Claims Act of 1928. (45 Stat. 254.} 

But, however potent we may deem the arguments and 
contentions of appellants, set forth in subdivisions C 
and D of Point I of their Brief, to be in support pf our 
view that such argument, in the light of the record, 
strongly suggests the propriety of a dismissal of the 
appeal on the ground that the United States itself does 
not have a sufficient interest to warrant recovery in a 
suit by it in its own name, we cannot be unmindful of 
the facts that the question here involved is ndt the 
right of the United States to itself prosecute the suit 
and is the right of the appellants to prosecute it iii their 
own names. 

II. | 

The Authority of the Attorney General to Prosecute 
and Defend Suits in Which the United States Are 
Concerned Does Not Authorize Him to Prosecute 
Such Suits in His Own Name. 

We agree with appellants that a suit against Appel¬ 
lants under the provisions of the Trading witn the 
Enemy Act is in effect a suit against the United States. 


i 

i 

i 

i 


I 
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It has been so held in several cases including Banco 
Mexicano v. Deutsche Bank , 263 U. S. 591. 

But whether the property, if recovered back, would 
come into the custody of appellants, as argued by them 
in subdivision B of Point II of their Brief (Pages 38- 
43 of Brief) is wholly immaterial to the issue here 
involved. The simple fact is that both appellants are 
officers of the United States and their custodv of the 
property no more furnishes a right in them to prose¬ 
cute this suit in their own names than would a right 
exist in the Secretary of War to prosecute a suit in 
his own name for the recovery of War Department 
property simply because the property comes into his 
custody. 

In subdivision C of Point II of their Brief (Pages 
43-48 of Brief), appellants assert that “the Attorney 
General has, authority to institute and prosecute the 
counterclaims on behalf of the United States without 
special statutory authorization’’ and they set forth an 
extended quotation from the case of United States v. 
San Jacinto Tin Co., 125 U. S. 273. Of course, the At¬ 
torney General has the power and authority to institute 
suits on behalf of the United States; the question has 
been long since settled and no one is here contending 
to the contrary. But obviously the authority of the 
Attornev General to bring a suit for the United States 
and to appear on behalf of the United States does not 
suggest and never has suggested a power in him to 
prosecute such suits in his own name. Xor does the 
case of United States v. San Jacinto Tin Co., supra , 
nor any other case even remotely so indicate. 
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i 

i 

i 

The Counterclaim is One of the United States apd Must 
Be Proscuted, if at all, in the Name of the jUnited 
States. 

(a) It is settled that, in the absence of statute! to the 
contrary, suits of the United States must bej prose¬ 
cuted in the name of the United States. 

It is obvious that appellee’s suit naming thesejappel- 
lants as defendants would not and could not stapd had 
there been no provision of law for such suit. Aijd it is 
equally obvious that where the statute prescribes the 
remedy, that remedy must be availed of and canjnot be 
circumscribed nor avoided. It is because, and oply be¬ 
cause, of the provision of Section 9 of the Trading with 
the Enemy Act, that suits by claimants must be brought 
against the Alien Property Custodian, that this buit is 
so brought by appellee. 

But where in the Act is there any provision for the 
bringing of suits thereunder by officials of the United 
States in their own names? And, particularly, jwliere 
is there any provision for the bringing of a suit, !in the 
name of officials, to set aside an order of the President 
made pursuant thereto? Aside from the fundamental 
rule, that where a statute does not provide a specific 
'remedv, the usual and general remedv must be availed 
of, it certainly is beyond comprehension that theije was 
any intent, express or implied, that the Attorney Gen¬ 
eral, either as Attorney General or as Alien Property 
Custodian, could, in his own name, attack the orders of 
the President of the United States. 

It certainly cannot be denied that in these days, a 
suit of the United States in the name of its officials is 
novel, to say the least. If the Attorney General can 


i 


10 


maintain this suit in his own name, then there is no 
reason whv suits of the United States mav not be 
maintained in the names of other officials. In such 
situation, it is not difficult to visualize the utter chaos 
which would exist in litigation of the United States. 
It is apparent that the indulgence of such practice 
would substitute for the sovereign and its rights and 
remedies the whims, caprices, and individual discretion 
of its officials. 

Thus, is it clear that the question here involved trans¬ 
cends in importance the mere alleged convenience of 
the Government in a particular suit. Far better for the 
sovereign and the individual in their relations with 

each other and infinitely more essential in the mainte- 

* 

nance of their respective rights is it that the rights and 

demands of the United States should be asserted and 

prosecuted in the name of the United States than that 

the door should be opened to the indiscriminate and 

capricious assertion and prosecution of such rights and 

demands bv officials in their own names. 

* 

The instant case is an excellent example of the in¬ 
consistency, not to say danger, of such proceedings. 
The authority to determine ownership and to return 
property under the Trading with the Enemy Act is re¬ 
posed in the President. His Attorney General investi¬ 
gated the matter and advised him thereon. He exer¬ 
cised his power and authority under the statute in 1923. 
Now, in 1936, another Attorney General decides that 
the preponderance of the evidence at the time of the 
return was against the President’s determination and 
order and the Attorney General, in a suit brought in 
his own name, seeks to reopen and set aside the sol¬ 
emn, final, and conclusive action of a former Presi¬ 
dent. We submit that if the United States has been 
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defrauded by the acts of former Presidents, Attorney 
Generals or their subordinates, the United States is 
the party and the only party to institute suit. r Jfhe im¬ 
perative necessity of orderly government demands 
that tlie Government itself shall come into courj where 
the Government itself shall submit to the orderly proc¬ 
esses thereof and not that officials, who are necessarily 
temporary and passing, shall assume the prerogatives 
of Government and submit it or its citizens tp their 
individual wdlls. j 

So settled has become the rule that, in the absence 
of statutorv authoritv to the contrary, suits I of the 
United States must be instituted and prosecuted in 
the name of the United States and not in the ntnne of 
any official thereof that no late cases will be fojmd on 
the subject. The defect in such a suit is soniething 

i ° 

more than one of mere form, as contended by j appel¬ 
lants, and the Supreme Court at a very early date took 

occasion to warn the Attorney General that suitd of the 

* 1 . 

United States should and must be prosecuted Sin the 
name of the United States. 

! 

So in the case of Benton v. Woolsey , 12 Peters 25 
(decided in 183S), the District Attorney of the jjnited 
States for the Northern District of New York filbd and 
prosecuted a suit in his own name to foreclose aj mort¬ 
gage of the United States. No question was jraised 
either in the lower or in the Supreme Court cojncern- 
ing the suit not having been brought in the namejof the 
United States. But the Court itself stated (p. j30) : 

“Some doubts v r ere at first entertained j>y the 
court, whether this proceeding could be sustained 
in the form adopted by the district attorney. It 
is a bill of information and complaint in the! name 
of the district attorney in behalf of the Tj : nited 
States.’ ’ 
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After pointing out (p. 30) that: 

“No objection has been made to it, either in the 
court below, or in this court, on the part of defen¬ 
dants; and we think the United States mav be con- 
sidered as the real party, although in form, it is 
the information and complaint of the district at¬ 
torney ” (Italics supplied) 

the Court stated (p. 30): 

“But although we have come to the conclusion 
that the proceeding is valid, and ought to be sus¬ 
tained by the court, it is certainly desirable that 
the practice should be uniform in the courts of the 
United States and that, in all suits where the 
United States are the real plaintiffs, the proceed¬ 
ing should be in their name, unless it is otherwise 
ordered by act of Congress”. 

Is it not obvious that had objection been made in the 
trial court and before any trial or submission on the 
merits, as it has been made by appellee in this case, 
the Supreme Court would have sustained a dismissal? 
Is it not equally clear that all that saved the suit from 
dismissal by the Supreme Court on its own motion was 
the fact that the case had been heard and determined 
on the merits, without objection? 

In the later case of decker et al. v. Montgomery, 18 
Howard 110, which was an appeal from the Circuit 
Court of the United States for the District of Colum¬ 
bia (decided in 1855), a libel was filed in the name of 
the commander of a United States vessel, and respon¬ 
dents, in the Supreme Court for the first time in the 
proceedings, objected (p. 124): 

“That the proceedings instituted in the district 
court for the condemnation of the vessel and cargo 
as prize of war were in the name of the libellant, 
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the captor, whereas they should have beqn com¬ 
menced and prosecuted in the name of the jUnited 
States”. 

i 

| 

The Court referred to such proceedings as “jtliis ir¬ 
regularity, for such it must be admitted to bei”, and 
stated (p. 124): j 

“The exception thus urged is not raised! in the 
answers or in any other form of pleadingj in the 
court below. The parties have gone to trial upon 
allegations connected with the merits, anci upon 
such testimony as they have chosen to introduce. 
It would seem to be a sufficient answer to tjhis ex¬ 
ception to say, that after its waiver or afjter an 
omission to urge it in the court below, and after 
going into an extended range of testimony as ap¬ 
plicable to the merits of the case, to permit an 
exception entirely distinct from the merits,! in the 
appellate court, would be extending an improper 
license to the party starting such exception, and 
might be productive of injustice to his opponent.” 

i 

Again, is it not obvious that had the objectioji been 
made in the lower court and before trial, the Supreme 
Court would have sustained a dismissal? As thejCourt 
stated, the exception had “been waived or omitjted in 
the proper time and place” and only because “t^iis ir¬ 
regularity” had been so waived or omitted did tjie Su¬ 
preme Court refuse to entertain it when first raijsed in 
that court. 

In the case of Attorney General v. Rumford tUiem- 
ical Works, 32 Fed. 608 (decided in 1876), suijt was 
filed in the name of the Attorney General to vacate a 
patent. Defendant demurred to the bill on several 

1 j 

grounds, among which were (p. 609) that “George H. 
Williams,” ‘as he is attorney general of the Ignited 
States, 7 had no lawful authority to file the said infor- 


14 


mation or to continue this proceeding”; that “the in¬ 
formation and this proceeding are not in the name of 
or in behalf of the United States”; and that “this 
court has no jurisdiction to entertain this proceeding 
because (a) the United States are not parties plaintiff 
or petitioners”. The Court at page G23 stated: 


“But if this court has jurisdiction over any pro¬ 
ceeding to vacate a patent, and declare it null ab 
initio upon the ground of false suggestion, or the 
ground that the government has undertaken to 
grant that which by law it cannot grant, it is per¬ 
fectly clear that ‘the attornev general of the United 
States as he is attornev general/ has no author- 
ity, as such, and in his own name, to file an infor¬ 
mation or commence proceedings by bill in equity. 
It is undoubtedly in the power of Congress to con¬ 
fer upon any public officer the authority to com¬ 
mence suits in his own name on behalf of the 
United States. Such authority has been conferred 
by statute upon the postmaster general to institute 
suits in his own name for the recoverv of debts 
and balances due the general post-office. Xo such 
authority to institute suits in his own name has 
been conferred by statute upon the attorney gen¬ 
eral. In the absence of anv such authoritv, the in- 
formation (if the court has jurisdiction to enter¬ 
tain it) should be in the name of the United States, 
and, I think, should be filed bv the attornev of the 
United States, in the district in which the informa¬ 
tion is filed, ‘in the name and behalf of the United 
States/ * * *. 

In Benton v. AVoolsey, 12 Pet. 27, where no ob¬ 
jection was made to an information filed by the 
district attorney ‘in behalf of the United States/ 
the court thought, in the absence of any objec¬ 
tion, ‘the United States may be considered the 
real party, though in form it is the information 
and complaint of the district attorney’. The usual 
and proper mode is for the district attorney to file 
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an information in the name and in behalf of the 
United States, and probably only in tliikt form 
could one be sustained, if objected to. The power 
(conferred by section 359 of the Revised Statutes 
of the United States on the attorney general) to, 
in person, conduct and argue any case in ally court 
of the United States in which the United States is 
interested, or to direct the solicitor general, or 
any officer of the department of justice, t<b do so, 
clearly does not authorize him to bring sijich suit 
in his own name, or authorize the solicitor general 
or any officer of the department of justice to do 
so. If the power given him, wherever he deems it 
for the interest of the United States to conduct 
and argue any case in any court of the United 
States in which the United States is interested, 
confers upon him any authority to commence or in¬ 
stitute proceedings, except through the district at¬ 
torneys, who are subject to his orders and super¬ 
vision, which is at least doubtful, there is no right 
expressly given, or to be implied from any words 
in this or any other statute, to bring the suit in his 
own name, instead of in the name of the real party, 
the United States. 

The conclusion, therefore, follows that this in¬ 
formation to repeal letters patent for arj inven¬ 
tion, being in the name of George II. Williams, as 
he is the attorney general of the United States, and 
not in the name and behalf of the United States, 
is not authorized bv anv statute, sanctioned bv anv 
precedent, or supported by the authority of any 
judicial decision; and the demurrer must be sus¬ 
tained, and the information dismissed.” 


The case is squarely in point. Here, as thire, the 
objection is made at the outset and before tijial and 
adjudication on the merits. This suit in the iiame of 
the Attorney General “is not authorized by aijiy stat¬ 
ute, sustained by any precedent, or supported! by the 
authority of any judicial decision”. | 

i 

i 


i 

i 


i 
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Surelv these cases are directlv contrary to the con- 
tentions of appellants that the Attorney General, or any 
other official, has authority to institute and prosecute 
suits of the United States in his own name without au¬ 
thority oi a statute specifically so providing. 

(b) The Trading With the Enemy Act does not autho- 
ize the Alien Property Custodian to bring suits 
in his own name for the recovery back of property 
returned pursuant to Presidential Mandate. 

We have hereinbefore pointed out that there is no 
provision in the Trading with the Enemy Act provid¬ 
ing for the; institution and prosecution of suits in his 
own name by the Alien Property Custodian for the 
recovery back of property paid out pursuant to a de¬ 
termination and order of the President. 

What were his rights under the Act to bring suits 
in his own name to compel compliance with his de¬ 
mands and orders of seizure is a question which it not 
here involved. That he did bring such suits, we know 
and so far as we are aware no question of his right 
was ever raised in such suits. But, in any event, if his 
status, powers, and duties in the matter of seizures 
authorized suits in his name to effect the seizures, there 
certainly would not flow from such status, powers, and 
duties, the authority to recover back property which 
was once held by him and which he parted with under 
order of the President. 

But, at pages 29-30 of their Brief, appellants direct 
attention to the case of Sutherland v. von Briesen , Law 
No. 77294 in the court below, where in a suit to recover 
back money paid out by the Alien Property Custodian 
by mistake, Mr. Justice Bailey entered judgment in 



17 


favor of the Custodian. The orders here appealed 
from were entered by Mr. Justice Bailey and, op the 
argument in this case before him, counsel for Appel¬ 
lants directed his attention to his judgment in thQ von 
Briesen case. And the learned justice there pointed 
out, as we point out here, that the question of the jright 
of the Alien Property Custodian to prosecute th<j> von 
Briesen suit in his own name had not been raised] As 
a matter of fact the von Briesen judgment was a con¬ 
sent judgment. Obviously, that case, where the ques¬ 
tion was not even raised, is no authority on the ques¬ 
tion. 

In the case of Sutherland v. International Insurance 
Co 43 Fed. (2d) 969, the Custodian brought suit for 
recovery of certain sums alleged to be due on a Icon- 
tract, the rights of which had been seized by hipi as 
enemy property prior to July 2, 1921. The sole Ques¬ 
tion before the Court of Appeals was, as stated by the 
Court (p. 969): j 

i 

i 

“Whether the Alien Property Custodian may ap¬ 
pear by a solicitor of his own selection, or whether 

a district attorney or the Attorney General tnust 

• * 

represent him.” 

In the course of its opinion, the Court referred tq the 
Executive Orders of July 16, 1918 and NovembeQ 12, 
1918, which authorized the Alien Property Custodian 
to “tile and maintain * * * suits of all kinds, in or 
before any court” (See Executive Order of July 16, 
1918, page 66 of Appellants’ Brief) and stated) (p. 
971): ^ | 

“Without this it is doubtful whether he would! not 
have been obliged to sue in the name of the United 
States”. 
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This observation made by the Court, notwithstanding 
that the question of the right of the Alien Property 
Custodian was not raised and was not before the Court 
for determination, is most interesting. As we stated 
hereinbefore, the right of the Alien Property Cus¬ 
todian to institute suit in his own name to compel com¬ 
pliance with his demands and orders of seizure had not, 
so far as we know, been attacked in other suits and 
here the Court, without the question being raised, it¬ 
self expressed doubt of the authority of the Alien 
Property Custodian to institute even such a suit ex¬ 
cept for the provisions above quoted of the Executive 
Orders. As all know, the powers of the President and 
of the Alien Property Custodian under rules and regu¬ 
lations of the President, in the matter of the seizure 
and administration of the property, were, under Sec¬ 
tion 7 of the Act, very great but even, in such matter, 
the Court was doubtful of the right of the Alien Prop¬ 
erty Custodian to bring suit in his own name without 
express authority from the President. 

Since the Court was “doubtful” of the right of the 
Alien Property Custodian, in a case involving a seiz¬ 
ure, to prosecute the suit in his own name, can there 
be any question that the Court would unhesitatingly 
hold that there is and can be no authority either in the 
President or in the Alien Property Custodian to prose¬ 
cute in his own name a suit for the recovery back of 
property returned to a person by Presidential order ? 

The Act and all of its provisions have to do with 
seizure, administration, and return of property. There 
is not a line therein to suggest a right in the President 
either to sue in his own name or to authorize the Alien 
Property Custodian to sue in his own name for the 
recovery back of property returned under Presidential 
order. 


i 
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The observation of the Court is peculiarly s 
in that it emphasizes the point that the powers and 
duties of the President and of the Alien Property Cus¬ 
todian must be found in a reasonable construction of 
the Act. It is neither reasonable nor logical toj con¬ 
strue an Act, having to do with the seizure, adnjiinis- 
tration, and return of alien property, as conferring 
authority on either the President or the Alien prop¬ 
erty Custodian to bring suit in their names to recover 
back property which has been returned pursuant to 
Presidential order. If, as held in this case, the Alien 
Property Custodian enjoyed no power, either express 
or implied, under the Act, to prosecute suits by attor¬ 
neys of his own selection, it is an absolute certainty 
that he has and can gain no power, express or implied, 
under the Act to prosecute a suit in his own nam^ for 
the recovery back of property which has been returned 
to appellee whom the President, under the authority 
of Section 9 of the Act, determined to be entitled to 
the property and to whom the President ordered the 
return. I 


(c) The fact that the Alien Property Custodial is 
vested with the powers of a common-law trustee 
does not authorize him to prosecute this suit ip. his 
own name. 


Appellants refer to the fact that, by Section 1(2 of 
the Act, the Alien Property Custodian is “vested twith 
all of the powers of a common-law trustee” and jthat 
as a “trustee”, he is, under Rule 13 of the Court be¬ 
low, authorized to bring the action in his own n|me. 
They refer us to the state case of Sutherland v. Widkey, 
133 Or. 266; 289 Pac. 375. We submit that analysis 
will conclusively show that neither Section 12 of the 
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Act, Equity Rule 13 of the Court below, nor the deci¬ 
sion in Sutherland v. Wickey, supra, nor all of them 
combined even remotely sustains appellants’ conten¬ 
tion. 

Equity Rule 13 of the Court below specifically pro¬ 
vides that: 

“Every action shall be prosecuted in the name 
of the real party in interest, but an * * * trus¬ 
tee of an express trust * * * may sue in his 

own name without joining with him the party for 
whose benefit the action is brought.” 

So far as the status of the Alien Property Custodian 
as a trustee is concerned, Section 12 of the Trading 
with the Enemy Act, provides : 

“The Alien Property Custodian shall be vested 
with all the powers of a common-law trustee in re¬ 
spect of all property other than money which has 
been or shall be, or which has been or shall be re¬ 
quired to be, conveyed, transferred, assigned, de¬ 
livered, or paid over to him in pursuance of the 
provisions of this Act.” 

In the case of Sutherland v. Wickey, supra, an agent 
of the Alien Property Custodian had conspired with 
others so as to deprive the Alien Property Custodian 
of the full value of certain stock in that, instead of sell¬ 
ing the stock, the agent devised a scheme for purchas¬ 
ing the stock and consummated the scheme by the aid 
and assistance of his co-conspirators. The action was 
against the agent and his co-conspirators to recover 
the difference between the value of the stock and the 
price at which it had been fraudulently sold. Such 
recover}’ was had. Among many questions raised in 
the suit was the question of the right of the Alien 
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Property Custodian to bring the suit in his own pame. 
The Court dismissed the question with the statement: 

“It is contended by the appealing defendants 
that plaintiff 'was without capacity to sue. faiere 
is no merit in this contention. Plaintiff ip the 
holder and owner of the stock under the Trading 
with the Enemy Act. lie is an express trusted and 
as such is authorized by the law of this stpte to 
sue in his own name. Section 29, 0. L.” 

: I 

It is at once apparent that the case w r as entirely differ¬ 
ent from the case at bar. There the Alien 
Custodian as trustee had been defrauded by 
agent in conspiracy with others. And, while we ithink 
the ruling is debatable even under the facts theije ex¬ 
isting, it certainly bears not the slightest analogy to 
the facts and circumstances here existing and affords 
no basis whatever as an authoritative decision oh the 

T 

question here involved. What is the situation iii this 
case? j 

The obvious fact is that the Alien Property Cus¬ 
todian does not occupy the position of trustee as tcj) any 
of the property. He is no more the trustee ofj this 
property now - than he was the trustee thereof pribr to 
its seizure. The Alien Property Custodian has neither 
a factual nor a legal trustee relationship to the prop- 
ertv. 

By Section 6 of the Act the Alien Property Custqdian 
w’as authorized to receive and administer alien prop¬ 
erty. When it was received by him, it became prop¬ 
erty in respect of w’hich the Alien Property Custodian 
was vested with the powers of a common-law trustee, 
as provided in Section 12 of the Act. Such property 
so seized and held by the Alien Property Custodian 
as a common-law trustee was, under the provisions of 

i 

l 

i 


Property 
his! own 


l 


22 


Section 9, subject to claims for return by the owners 
thereof and as to such claims, Section 9 provides that: 

“The .President, if application is made therefor 
by the claimant, may order the payment, convey¬ 
ance, transfer, assignment, or delivery to said 
claimant of the money 01 other property so held 
by the Alien Property Custodian or by the Trea¬ 
surer of the United States, or of the interest 
therein to which the President shall determine 
said claimant is entitled.’’ 

Thus, it is clear that while, by Section 12 of the Act, 
the Alien Property Custodian is a trustee of the prop¬ 
erty seized and held by him, his trusteeship is subject 
to the power of the President, under Section 9, to de¬ 
termine ownership and order returns to owners. In 
other words, the Alien Property Custodian cannot con¬ 
tinue to hold the property as a trustee after a deter¬ 
mination and order by the President, but must comply 
with such determination and order by returning the 
property to the person to whom the President orders 
the return. And once the Alien Property Custodian 
has complied with the order and returned the property, 
he is and can be no longer a trustee thereof. He has 
definitelv, finallv, and conclusivelv lost all dominion 
and control over the property including that of trus¬ 
teeship. 

The very limit of his relation to the property as a 
trustee is that of a trustee so long as the property is 
in his actual or legal control and property returned 
by order of the President, as against whose judgment 
and superior control under Section 9 of the Act he 
never did have any superior rights and powers as a 
trustee, certainlv cannot be recovered back bv him now 
in a suit in his own name on the ground that as a trus- 


tee under Section 12 of the Act he is authorized to 
bring a suit in his own name under Equity Rule| 13 of 
the Court below. 

rv. 

The Executive Order of August 29, 1935, is Vpid. 

As the record shows, the Court on July 1, 1935, filed 
its opinion holding that “there being no statutory au¬ 
thority for this counterclaim to be brought in thejname 
of the Attorney General for the use and benefit of the 
United States, the motion to strike the counterclaim 
will be sustained ” (R. 40). Pursuant to that riding, 
the Court, on August 5, 1935, entered its order strik¬ 
ing the counterclaim (R. 40-41). 

Thereafter, and on August 10, 1935, appellant^ filed 
a “Motion for vacation of order sustaining plaintiff's 
motion to strike counterclaim” (R. 41-42). While the 
matter was thus pending, appellants, on September 7, 
1935, filed an “amended supplemental motion for leave 
to file amended answer containing counterclaim should 
defendants’ motion to vacate order striking the coun¬ 
terclaim from defendants’ answer be denied” (i 42- 
43) and attached to, made a part of, and as the giiound 
for said motion was a copy of an Executive OrdPr of 
August 29, 1935 (R. 45). | 

Thus it will be seen that after the ruling of the lower 
Court on July 1, 1935 and after its order of August 5, 
1935 and while the case was pending on appellants!’ mo¬ 
tion for a vacation of the order, the President, oij Au¬ 
gust 29, 1935 issued the Executive Order. It is appar¬ 
ent, of course, that the primary purpose of the Order 
was to supply by Executive Order what the lpwer 
Court had held was not authorized by the statute. 



24 


Both the Motion of August 10, 1935 and that of Sep¬ 
tember 7, 1935, were denied by the Court (R. U5) and 
the order of denial of the Motion of September 7, 1935 
is here appealed from. 

We see no occasion to argue the obvious. The lower 

Court had clearly held that there was “no statutory 

«/ 

authority” for the bringing of the counterclaim in the 
name of th<? Attorney General and it is too obvious for 
argument that the President could not, as his Order 
attempts to do, supply the lack of such statutory au¬ 
thority bv an Executive Order. The Order assumes to 
authorize the Attorney General to bring suit “in the 
name of the Attorney General as successor to the Alien 
Property Custodian”. It is clearly void. There is no 
authority in the President to bring suit in his own 
name and there is no authority in him to authorize 
another official to bring suit in the name of such other 
official. 


V. 

If the Order of the Court be Correct it Should be Sus¬ 
tained Even Though the Reasons Therefor be In¬ 
sufficient or Erroneous. 

As pointed out hereinbefore, the reason assigned by 
the Court for its order was that there was no statutory 
authority for the prosecution of this suit of the United 
States in the names of these appellants. As we also 
pointed out before, appellee also asserted and argued 
that the counterclaim should be stricken because it did 
not set forth fraud or palpable error of law which are 
essential to ja review by the courts of the final and 
conclusive action of the President under the terms of 
the Trading with the Enemy Act. 


I 
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In the case of Leivis-Hall Iron Works v. Blair \ Com¬ 
missioner of Internal Revenue, 57 App. D. C., 36j4, this 
Court held, (page 366): I 

“it is elementary that, ‘where a judgment br or¬ 
der is correct, it will not be reversed on 4PP ea l 
because the trial court has based its decisibn on 
insufficient or erroneous reasons or grounds, or 
has stated no reason therefor.’ 4 C. J. p. j663.” 

■ | 

This Court further stated in the case of Capital Apart¬ 
ment Corporation v. Vassos y 65 Fed. (2d) 482-^83: 

“And, where a trial court renders no reaspn for 
its decision, if the record reveals a ground on 
which the judgment can properly rest, it ijs the 
duty of the appellate court to affirm the judgment. 
Pennsvlvania Railroad Co. v. Wabash St. L] & P. 
R. Co.* 157 U. S'. 225, 15 S. Ct. 576, 39 L. Ed 682; 
Fourth National Bank v. Willingham (C. Cf. A.) 
213 F. 219; Evans v. Suess Ornamental plass 
Company (C. C. A.) 83 F. 706; Lewis-Hall| Iron 
Works v. Blair, 57 App. D. C. 366, 23 F. (2d)j 972; 
Howes v. District of Columbia, 2 App. D. C. 190.” 

It is submitted therefore that should this Couift de¬ 
termine that the reason assigned by the court below 
for its order is in error, it will review the entire rec- 
ord and if the order was proper it must sustain the 
same notwithstanding the specific reason assigned 
therefor bv the court below. 

i 

I 

j 

i 

l 


i 

i 
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VI. 

The Counterclaim Does Not Set Forth Facts of Fraud 
or Palpable Error of Law Which Are Necessary to 
Authorize a Review by the Courts of the Action 
of the President in Returning this Property Under 
the Provisions of the Trading With the Enemy 
Act, as Amended. 

(a) The determination and order of the President are 
fnal and conclusive except for fraud or palpable 
error of law. 

No principle is more firmly embedded in the law 
than the principle that the acts, findings, and determi¬ 
nations of an executive officer made under authority of 
law will not be disturbed or reviewed by the courts, 
except for fraud or palpable error of law. Ever since 
the pronouncement of the principle in the case of Deca¬ 
tur v. Paulding, 14 Pet. 497, the authorities run in an 
unbroken chain, and without the slightest variation or 
qualification, in sustaining that principle. The courts 
have consistentlv stated that thev will not substitute 
their judgment for that of an executive officer whose 
duty it is under a statute to exercise the judgment: that 
fraud or palpable error of law are all that should or 
can cause such review. 

Among the earlier cases affirming the principle as 
laid down in the case of Decatur v. Paulding, supra, 
are the cases of Reeside v. Walker, 11 How. 271, 289; 
United Stales v. Guthrie, 17 How. 2S4, 304; and Com¬ 
missioner of Patents v. Whiteley, 4 Wall. 522, 534. 

Among the later cases, is that of Bates <& Guild Co. 
v. Payne, 194 U. S. 106, wherein the Court discusses 
previous cases and summarizes the rule as follows (p. 
109): 
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| 

“That where the decision of questions off fact is 
committed by Congress to the judgment and dis¬ 
cretion of the head of a department, his decision 
thereon is conclusive; and that even uporj mixed 
questions of law and fact, or of law alone, j his ac¬ 
tion will carry with it a strong presumption of its 
correctness, and the courts will not ordinarily re¬ 
view it, although they may have the powdr, and 
will occasionally exercise the right of so doing.” 

i 

i 

In the case of Central Trust Co. v. Centrai\ Trust 
Co., 216 IT. S. 251, 261, the Court stated: I 

“We have had occasion to consider the effect of 
findings of fact by officers in charge of the Several 
departments of government, and the accepted rule 
is that those findings are conclusive unless palpa¬ 
ble error appears” (Italics supplied). 

i 

In the case of Ross v. Dag, 232 U. S. 110, l[L6, the 
Court stated: j 

“In order to obviate the established ruje that 
the decisions of the Executive Departments in 
matters confided to them bv acts of Congress are 
not to be disturbed bv the courts unless there be 
allegations of fraud raised in the pleadings and 
established at the trial, it is contended thht this 
rule extends only to findings upon mere questions 
of fact, and that the decision of the Secrethrv of 
the Interior upon the contest here in question was 
based solely upon an erroneous conclusion <jf law. 

But, in our opinion, whether plaintiffs h^id im¬ 
proved the lands in such sense as to give tjhem a 
preferential right under the statute was not h mere 
question of law, but rather a mixed question of 
law and fact. So far as it involved an apprecia¬ 
tion of the term ‘improvements’, as employed in 
the statute, it was a question of law; so far a^ it in¬ 
volved the drawing of correct inferences frdm the 
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evidence it was a question of fact. At best, it was 
a close question, about which reasonable men 
might well differ. 

In Whitcomb v. White, 214 U. S'. 15, 16, this 
court, speaking by Mr. Justice Brewer, said: ‘The 
decision of the Land Department was not rested 
solely upon the fact that White’s formal applica¬ 
tion was tiled a few hours before that of the trus¬ 
tee for the occupants of the townsite, but rather 
chiefly upon the priority of the former’s equitable 
rights. So far as such decision involves questions 
of fact it is conclusive upon the courts (citing 
cases). And this rule is applied in cases where 
there is a mixed question of law and fact, unless 
the court is able to so separate the question as to 
see clearly what and where the mistake of law is. 
As said by Mr. Justice Miller in Marquez v. Fris- 
bie, supra (101 U. S. 473), p. 476: ‘This means, 
and it is a sound principle, that where there is a 
mixed question of law and of fact, and the court 
cannot so separate it as to see clearly where the 
mistake of law is, the decision of the tribunal to 
which the law has confided the matter is conclu¬ 
sive’. And see Moore v. Robbins, 96 U. S. 530, 
535; Quinby v. Conlan, 104 U. S. 420, 426; Gon¬ 
zales v. French, 164 U. S. 338. 

There being no fraud f and no clear mistake of 
law in the decision of the Secretary of the Inte¬ 
rior , his findings are conclusive upon the parties 
in the present controversy .” (Italics supplied.) 

In the case of Dakota Central Telephone Co. v. South 
Dakota , 250,11. S. 163, the Court stated (p. 184): 

“The proposition that the President in exercis¬ 
ing the power exceeded the authority given him is 
based upon two considerations. First, because 
there was nothing in the conditions at the time the 
power was exercised which justified the calling 
into play of the authority; indeed , the contention 
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goes further and assails the motives which it is as¬ 
serted induced the exercise of the power. \But as 
the contention at best concerns not a w\mt of 
power, but a mere excess or abuse of discretion in 
exerting a power given, it is clear that it involves 
considerations which are beyond the reach of judi¬ 
cial power. This must be since, as this cotyrt has 
often pointed out, the judicial may not invade the 
legislative or executive departments so as lo cor¬ 
rect alleged mistakes or wrongs arising from as¬ 
serted abuse of discretion.” (Italics supplied.) 

There is not the slightest question that the Trading 
with the Enemy Act conferred upon the President the 
power and authority to find and determine the enemy 
or non-enemy status, and the right, title and interest 
therein of the property involved in this Counterclaim. 
There is not the slightest question that the power so 
conferred involved the exercise of judgment aijd dis¬ 
cretion. And there cannot be the slightest question 
that the findings and determination so made ^annot 
and will not be disturbed or reviewed by the Courts 
unless as stated in the case of Ross v. Day, pupra, 
“there be allegations of fraud raised in the pleadings 
and established at the trial”. 

The principle is, of course, as stated in the c|ise of 
Marquez v. Frisbie, 101 U. S’. 473, 476, “a sound princi¬ 
ple” and one which is absolutely essential in the pres¬ 
ervation of orderly government. It is impossible to 
conjecture a single reason for its denial; whereas;there 
are many reasons to sustain it, not the least of [which 
is to insure finality and conclusiveness to matters [which 
have been confided to the judgment and discretion of 
executive officers and have, by the exercise thereof, 
been determined and closed. 
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That it is a salutary and an essential principle, none 
can denv. Nowhere is that better illustrated than in 
the instant case. Investigations were made which, like 
all investigations, developed innumerable and vast 
quantities of matters which were, in the judgment of 
the responsible officers, material or immaterial to the 
issues involved. It was their duty to make such in¬ 
vestigations as they deemed proper and to adduce 
therefrom the facts which, in their judgment and dis¬ 
cretion, were material and pertinent. Having done 
that, it was their duty to make a determination and 
when the determination was so made it is final and con¬ 
clusive. What chaos would exist were the rule to be 
otherwise! Were it otherwise, there could be no final 
decision and there would be no end to controversy and 
litigation. As is shown by the allegations of the pres¬ 
ent Counterclaim, what one Attorney General thinks is 
essential and pertinent, another thinks is non-essential 
and impertinent; what one thinks is an ultimate fact, 
another thinks is not; what one believes is a fair, just 
and legal determination on the facts, another believes 
to be unfair, unjust, and illegal; and so ad infinitum 
until what was designed and intended to be a final de¬ 
cision of and an end to a matter, becomes a mere pawn 
of indecision and disagreement. 

(b) Facts constituting fraud and not conclusions or 
insinuations of fraud must be pleaded. 

Fraud is oasy to allege, and particularly so by the 
United States, because there is no recourse against the 
United States should the charge be groundless. Easier, 
and perhaps safer, is it to insinuate fraud and thus 
avoid to some extent, the justifiable reproach which 
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attaches and should attach to the making of groundless 
charges of criminality in civil actions. 

The law affords immediate and instant relief from 
loose and general allegations of fraud and demands 
specific allegations of the facts alleged to constitute the 
fraud to the end that the civil rights of the Recused 
mav not be interminablv and viciouslv involved |by the 
simple allegation that there was fraud. | 

It will be recalled that in the case of Ross v. Day, 
supra, from which we have quoted above, the!Court 
referred to the rule that the decisions of Executive of¬ 
ficers are not to be disturbed by the courts—as the 4 ‘es¬ 
tablished rule” and that the exception to the rujle was 
“unless there he allegations of fraud raised in the 
pleadings and established at the trial”. (Italics sup¬ 
plied.) i 

And the allegations must be specific and definite and 
free from vagaries, conclusions, ambiguities, orl insin¬ 
uations. In the early case of Stearns v. Page, 7! How. 
818, the Court stated (p. 829): I 

“Charges of fraud are easily made, and labse of 
time affords no reason for relaxing the rufes of 
evidence or treating mere suspicion as pi[Oof.” 
(Italics supplied.) 


And again, the Court stated (p. 829): j 

“A complainant seeking the aid of a cohrt of 
chancerv under such circumstances, must st^te in 
his bill distinctly the particular act of frauds mis¬ 
representation, or concealment,— must specify 
how, when , and in what manner, it was perpe¬ 
trated. The charges must be definite and reason¬ 
ably certain, capable of proof, and clearly proved. 
If a mistake is alleged, it must be stated with pre¬ 
cision, and made apparent, so that the court may 
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rectify it with a feeling of certainty that they are 
not committing another, and perhaps greater mis¬ 
take. And especially must there be distinct aver¬ 
ments as to the time when the fraud, mistake, con¬ 
cealment, or misrepresentation was discovered, 
and what the discovers is, so that the court may 
clearly see, whether, by the exercise of ordinary 
diligence, the discovery might not have been be¬ 
fore made”. (Italics supplied.) 

In the case of Fogg v. Blair, 139 U. S., 118, 127, the 
Court stated: 

“Heiseems to have carefully avoided making 
any allegation as to the real or probable value of 
the stock, and to have supposed that the court, in 
the absence of averment or proof to the contrary, 
would assume that it was worth par; or had sub¬ 
stantial value. As he impugned the good faith of 
the transactions between the company and the con¬ 
tractors, it was incumbent upon him to state the 
essential, ultimate facts upon which his cause of 
action rested, and not content himself with char a - 
ing generally, that what was done was ‘colorable’, 
a ‘fraud’, ‘a breach of trust’, and a ‘scheme’ by 
which Blair and Taylor were to get the stock with¬ 
out paying for it. These are allegations of legal 
conclusions merely, which a demurrer does not ad¬ 
mit.” (Italics supplied.) 

In the case of Chamberlain Machine Works v. United 
States, 270 U. S., 347, 349, the Court stated: 

“The general allegations of ‘fraud’ and ‘coer¬ 
cion’ w<?re mere conclusions of the pleader; and 
were not admitted by the demurrer. Fogg v. Blair, 
139 U. S. 118, 127. To shoiv a cause of action it 
ivas necessary that the petition state distinctly the 
particular acts of fraud and coercion relied on, 
specifying by whom and in what manner they were 
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perpetrated, with such definiteness and reasonable 
certainty that the court might see that, if pfoved, 
they would warrant the setting aside of the settle¬ 
ment. See Stearns v. Page, 7 How. 818, 829 ; Per- 
kins-Campbell Co. v. United States, 264 U. S. 213, 
218; Cairo Railroad v. United States, 267 !U. S. 
350, 352”. (Italics Ours.) i 


(c) The allegations of this counterclaim do n<|t set 
forth facts constituting fraud or palpable enfor of 
law. i 

1. In Paragraph 17 of the Counterclaim (R. 2(j)-21), 
appellants allege that in 1918, the Alien Property! Cus¬ 
todian seized the property listed in Exhibit “A” (R. 
28-38) attached thereto and that it was “set up oju the 
books of the Alien Property Custodian and of the trea¬ 


surer of the United States as Trust Number 346^4 in 
the names of Hugo Stiimes, Edmund (or Eduai|d or 
Edward) Wagenknect, Zentral Einkaufsgesellscjhaft, 
Albert Jensen, and other enemies and/or allies of 
enemies”. 

That it was so seized and that it was so set i}p in 
Trust Number 34684, in the names of the persons al¬ 
leged, there is no doubt. That the President knew tihese 

° 7 . i 

facts is not only to be presumed, but they specifically 
appear on the very first page of Exhibit I (R. 5)1 and 
are shown throughout the said Exhibit (R. 5-15). 


2. In Paragraph 18 of the Counterclaim (R. 21 )j ap¬ 
pellants allege that at the time of the seizure of| the 
property, it was the property of “one Hugo Stiifnes, 
one Hugo Stinnes, Jr., one Robert M. Sloman, Junior, 
and/or the firm of Robert M. Sloman, Jr., one Ednpmd 
Wagenknect, Zentral Einkaufsgesellschaft, ainjl/or 
other individuals” etc. I 


i 

i 

i 
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The allegation flies in the face of the finding and de¬ 
termination of the President. As set forth in Exhibit 
I to the Complaint (R. 5-15), the President found that 
in 1914, appellee borrowed about 6,000,000 kronen from 
Hugo Stinnes; that in 1915 lie borrowed about 9,000,000 
marks from the firm of Robert Sloman, Jr.; that with 
this money he purchased ships; that he repaid the en¬ 
tire Stinnes loan by June 27, 1916; that he repaid the 
entire Sloman loan by Nov. 29, 1916, except 375,000 
marks which he paid on July 6, 1917; and that he ob¬ 
tained the money to repay these loans from the earn¬ 
ings of the ships and from his merchandise and ship 
brokerage business and through the resale of a number 
of ships. The President further found that in 1915, ap¬ 
pellee arranged with one Richard G. Wagner, a native 
born American citizen, resident in New York, for the 
formation of an American corporation to take over and 
operate the ships; that in March 1915 such corpora¬ 
tion, known as the American Transatlantic Company 
was organized under the laws of Delaware; and that 
the ships were thereupon transferred to the corpora¬ 
tion in 1915. The President further found that when 
the American Transatlantic Company arranged for 
the American registry of the vessels, the United States 
Department of Commerce objected to the registry on 
the ground that 80 per cent of the stock of the corpora¬ 
tion was owned by appellee, a Danish citizen; that 
thereupon R. G. Wagner suggested to the Department 
of Commerce that he and his American associates 
would take over all of appellee’s stock in the corpora¬ 
tion and thus eliminate the objection. The President 
further found that, in July 1915, R. G. Wagner did 
purchase appellee’s stock for the sum of $2,654,850.00 
and that appellee thereupon transferred all of his stock 
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to Wagner; that the payment of $2,654,850.00 wUs evi¬ 
denced by promissory notes due, with interest atj 6 per 
cent, in six months, one year, two years, three years, 
four years, and five years respectively; and that Wag¬ 
ner began payment of the notes in August 191j5 and 
continued the payments, as due, until the seizure by 
the Alien Property Custodian in 1918, at whiclji time 
Wagner had paid to appellee thereon the sum of 
$1,154,850 together with interest. The President fur¬ 
ther found that the Foreign Transport and Mercantile 
Corporation was a Delaware Corporation organized 
at the beginning of 1917 by the stockholders j>f the 
American Transatlantic Company and that its |stock, 
as well as that of the American Transatlantic Com¬ 
pany, was all owned by native born American cijizens, 
all of whom resided in the United States during the 
war, and that all the directors and officers of thb com¬ 
panies were at all times American citizens. And the 
President further found that all the stock in botfi cor¬ 
porations was seized by the Alien Property Custodian 
in August 1918 and that after the seizure the Alien 
Property Custodian realized earnings on the stuck to 
the amount of $681,150, which he invested in Liberty 
Bonds, and other earnings which were paid into the 
Treasury of the United States. 

Thus, did the President find that none of the parties 
mentioned in paragraph 18 of appellants’ Counter¬ 
claim ever had any right, title or interest in the prop¬ 
erty; that, at the time of the seizure in 1918, tips ap¬ 
pellee had no right or title therein; and that all o^ it at 
the time of seizure in 1918 was the property of stock¬ 
holders in two American corporations, all of {whom 
were American citizens resident in the United States 
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and that pot one of them was an “enemy’’ or “ally of 
enemy” as defined by the Trading with the Enemy Act. 

Bearing in mind that it was the President’s author¬ 
ity to determine the right, title, or interest in the prop¬ 
erty and that he did so, it is obvious that his finding 
and determination is conclusive and wholly impervious 
to the allegation that the right, title or interest was 
in someone other than those whom he determined to 
have the same. 

3. Appellants’ next allege, in paragraph 19 of their 
Counterclaim (R. 21) that the parties named therein 
and in paragraph 18 (R. 21) were, at the time of the 
seizure, all citizens and residents of Germany and that 
they were|all enemies within the meaning of the Trad¬ 
ing with the Enemy Act. 

For our purpose here, it may be admitted that all of 
the allegations of paragraph 19 are true. But, it is ob¬ 
vious that it is wholly immaterial whether or not they 
were German citizens and enemies because, as the Pres¬ 
ident found, none of them had, at the time of seizure, or 
at any other time, any right, title or interest in the 
property. 

Again, it must be remembered that the President’s 
finding is conclusive and that, since he determined that, 
at the time of seizure, the stock was that of two Ameri¬ 
can corporations, owned by stockholders who were all 
citizens of the United States resident in the United 
States, the citizenship, residence, and enemy status of 
persons having no right, title or interest in the prop¬ 
erty is wholly immaterial. 

4. In paragraph 20 of their Counterclaim (R. 21-22), 
appellants allege that, prior to the seizure, exhaustive 
investigations were made to ascertain if there was 
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enemy ownership in the property; that in 1915, three 
of the ships were seized by the British and condemned 
as German property, which condemnation was affirmed 
by the British prize courts; that another shipj was 
seized by the French and condemned as German prop¬ 
erty by a French prize court in 1915; and that the rec¬ 
ords of these cases and the records of various investi¬ 
gations made by various named offices and departments 
of the Government were considered in making the 
seizure. 

It may be presumed that investigations were rpade 
before the seizure; all will agree that there certainly 
ought to have been such investigations. And it |may 
be presumed that there were records of such investiga¬ 
tions which were considered. And let it be assumed 
that such records disclosed seizures in 1915, as German 
property, of three vessels by the British and of one 
vessel by the French. And, finally, it must be pre¬ 
sumed that all of this information was before the 
President. 

The allegation discloses, in a most striking maijner, 
the efficacy of and necessity for the rule against the 
review or disturbance of a finding or determination of 
an Executive officer on a matter confided by statute to 
his judgment and discretion. Suppose, the records did 
show seizures of some of the vessels by the British 
and the French. Should that fact control the judg¬ 
ment of the President and if he did not follow the ideas, 
judgments, and actions of the British and French, is it 
to be assumed that such failure was fraud or gjross 
mistake? Is it not significant that the seizures p T ere 
made by the British and French in 1915, in the very 
heat of the war? Is it not a matter of common knowl¬ 
edge that the neutrality of this country was, injten- 
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tionallv or unintentionally, constantly violated bv all 
the warring factions in 1915 and 1916? Is it not pos¬ 
sible and probable that the records of the Department 
of Commerce contained evidence of the transfer of ap¬ 
pellee’s stock to Wagner in 1915? Is it not possible 
and probable that the records of the Department of 
State contained evidence of the protests of this Gov¬ 
ernment against such seizures by the British and 
French on the ground that the vessels were American 
owned? Any number of similar questions might be 
asked and the sum total of it all is that it was the power 
and duty of the President to determine the right, title 
or interest upon application and that the determination 
was made upon consideration of all the evidence; that 
that which was favorable to the claim was weighed 
against that which was unfavorable; and that, in the 
exercise of his judgment and discretion, the President 
determined that the appellee herein was entitled to the 
property. 

5. In paragraph 21 of their Counterclaim (R. 22-23), 
appellants allege that, prior to and at the close of the 
war, Richard Wagner and his son, Julius P. Wagner, 
“citizens of the United States then residing in New 
York” made application for the return of their interest 
in the property; that about the same time certain in¬ 
dividuals, residing in and around Milwaukee, TV iscon- 
sin, made similar application for the return to them of 
certain of the shares of stock in the two corporations; 
that the two corporations “were operating what had 
been known, during the period of the war from 1915- 
1917, and during the period after the entry into the war 
of the United States, as the ‘Wagner Fleet’ of ships”; 
and that suits were filed in various United States 
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Courts by all said claimants, the titles of the suitg being 
set forth. 

The legal presumption is, of course, that thesk mat¬ 
ters were all before the President and that he gate due 
consideration to them. But reference to Exhibit I of 
the Complaint (R. 5-15) discloses that these Hatters 
are set forth therein. It recites the sale and transfer 
by appellee to Richard Wagner of the stock ^n the 
American Transatlantic Company in July 1915; tjhe or¬ 
ganization of The Foreign Transport and Mercantile 
Corporation in the beginning of 1917 by the Stock¬ 
holders of the American Transatlantic Company; the 
operation of the ships by these corporations; apd the 
payment of $1,154,850 by Wagner to appellee prjior to 
the seizure. It also recites that demands for the Return 
of their respective interests in the seized property were 
made by Wagner and others and that suits J were 
brought by them for such return. 

i 

6. It is next alleged in paragraph 22 of the Counter¬ 
claim (R. 23) that the Government employed attorneys 
to defend these suits; that they took extensive j testi¬ 
mony in England, Holland, Denmark, Sweden, j Nor¬ 
way, and France and that it consisted of “4000 jpages 
of testimony and of some 3500 exhibits”; that sojne of 
the evidence was in the possession of appellee ancjl that 
he refused and failed to cooperate with the Govern¬ 
ment in its defense of the suits. 

Whether or not extensive testimony was taken }n ex¬ 
tensive travels in Europe in the defense of the j suits 
and whether or not appellee refused to cooperate with 
the Government counsel in those activities, is wjholly 
immaterial to any issue on the Counterclaim. |As a 
matter of fact, Exhibit I to the Complaint (R. 5-1^) re- 
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cites that suits were brought and, of course, it follows 
that the Government must have engaged in the defense 
of those suits. The point is, however, that the Presi¬ 
dent determined that the claimants in those suits, who 
were appellee’s assignors, were all native born Ameri¬ 
can citizens residents of the United States, and the 
owners of the property and that the owners were not 
Hugo Stinnes et al, whom the Government counsel were 
attempting in those suits to establish as the owners. 

7. In paragraph 23, of their Counterclaim (R. 23) 
appellants allege that there were grand jury investiga¬ 
tions in New York in 1920 and 1921 relating to the 
ownership of the property and that “the testimony of 
many witnesses, and the production of many documents 
were dulv recorded”. 

Just what the allegation has to do with the issues 
here involved does not appear. What the testimony 
and documents disclosed is not alleged; what the result 
of the investigation may have been, is not shown. All 
that is said is that there were grand jury investigations 
and the apparent insinuation is that because there were 
such investigations, somehow the property should be 
recovered back for the use of Hugo Stinnes et al who 
never owned and never claimed to own the property 
and who have specifically disclaimed ownership 
thereof. 

Obviously, the allegation is wholly insufficient to al¬ 
lege whatever was intended by the pleader and ob- 
viouslv, too, it cannot amount to anvthing more than an 
insinuation, which the Courts have consistently held to 
be whollv insufficient. 

8. Next, in paragraph 24 of their Counterclaim, (R. 
23-24) appellants allege that in 1921, appellee came to 
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this country 4 ‘and entered into negotiations with the 
then Alien Property Custodian, Thomas W. jMiller, 
and the representatives of the then Attorney General 
of the United States, Harry M. Daughtery, Rooking 
towards a settlement of the litigation then pending in 
the district courts of Wisconsin and Ne^v York”; that 
appellee then negotiated with the plaintiffs inj those 
suits for the assignment of their claims “for the re- 
covery of the property in question” to him; t|iat he 
procured, for that purpose, from the Alien Property 
Custodian, money and securities in the amount [of ap¬ 
proximately $200,000; that, with such money ajnd se¬ 
curities, appellee procured assignments to himj of all 
the right, title and interest of the plaintiffs in| those 
suits to the property seized by the Custodian aijd des¬ 
ignated as Trust Number 34684; that, thereafter, and 
on December 7, 19*21, the plaintiffs in those su^ts re¬ 
leased the Alien Property Custodian and the | Trea¬ 
surer of the United States from all of their claims in 
respect of such properties without prejudice to the 
rights of their assignee appellee. 

This is another allegation of suspicion and innttendo. 
Great care is taken to apprise the Court that Thomas 
W. Miller was the Alien Property Custodian and that 
Harrv M. Daughertv was the Attorney General, but 
the paragraph is strangely lacking in any allegation to 
apprise the Court that the President and his feting 
Attorney General, A. T. Seymour, were fully apprised 
of all these matters. 

The facts as to these matters, are set forth in detail 
in the Presidents findings and determination (R.5-15) 
under the heading “The Settlement of these Suits in 
Equity” (R. 12-13). It is there stated that in thd sum¬ 
mer of 1921, appellee, who then held $1,500,000 of |Wag- 
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ner’s notes for ships seized by the Alien Property Cus¬ 
todian, came to this country to look after his rights 
and remedies in the premises; that, with the approval 
of the Alien Property Custodian and the Attorney Gen¬ 
eral, appelleje procured assignments to him from the 
plaintiffs in those suits of their shares of stock in the 
two companies and of their claims against the Alien 
Property Custodian; that for such assignments, appel¬ 
lee paid the Wisconsin stockholders $160,000 and can¬ 
celled his unpaid notes against Wagner; that appellee 
deposited ca^h and securities in the amount of $200,000 
with a surety company for the purpose of protecting 
the Wisconsin stockholders from future claims for 
taxes and other charges; that for the purpose of set¬ 
tling the suits and permitting appellee to acquire all 
the right, title and interest of these stockholders in the 
corporations, the Alien Property Custodian advanced 
to appellee from the property in his hands approxi¬ 
mately $275,000 in cash and securities and paid a claim 
of $S5,000 which appellee held against the corporations, 
the total of the claim, cash and securities being $360,- 
000; and that it was with this $360,000 that appellee 
paid the $160,000 to the stockholders and deposited the 
$200,000 with the surety company. 

9. In paragraph 25 of their Counterclaim, (R. 24) 
appellants allege that at the time of the seizure and at 
the time of the assignments, the assignors had no in¬ 
terest in the property; that the owners were Hugo 
Stinnes et al named therein; and that appellee was res¬ 
ident outside of the United States and doing business in 
Germany and an enemy. 

These allegations, like those of paragraph 18 of the 
Counterclaim (R. 21), utterly ignore the findings and 
determination of the President. The President specif- 
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ically found and determined that appellee wajs orig¬ 
inally the owner of 80 per cent of the stock in thd Amer¬ 
ican Transatlantic Company; that in 1915, he sOld and 
transferred all of the stock to Richard Wagneir for a 
consideration of $2,654,850; that at the time i of the 
seizure in 1918 all of the stock in both corporations 
was the property of American citizens resident in the 
United States; that, by virtue of assignments from the 
stockholders to him, the property became the property 
. of appellee in 1921; and that appellee was not;an en- 
emv. These findings and determination bv the! Presi- 
dent are final and conclusive and the attempt tjo here 
review and set them aside is whollv contrary !to law 
and cannot be had on the mere statements, which are 
but the conclusions of the pleader, that the factis were 
otherwise. j 

10. In paragraph 26 of their Counterclaim (R. 24- 

25), appellants allege that on March 11, 1922, appellee 
filed a notice of claim with the Alien Property Cus¬ 
todian, a copy of the notice being attached to the! Coun¬ 
terclaim as Exhibit “A” (R. 28-38) and that tjlie no¬ 
tice disclosed no ownership to the property in appellee 
“at the time of seizure thereof”. | 

Of course, the notice of claim “made no disclosure 

of ownership or of any other right, title or interest 

therein on the part of the claimant Jensen at tk\e time 

A | 

of the seizure thereof ”; if it did, it would be absolutely 

false because, as the President found, the property 

“at the time of the seizure thereof” belonged |to the 

stockholders in two American corporations, who were 

American citizens resident in the United States and 

none of it belonged to Mr. Jensen. 

It was not a requisite of the notice of claim that it 
should disclose ownership of the property “at the time 
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of the seizure thereof”. The statute provided that 
the notice of claim should be “under oath and in such 
form and containing such particulars as the said Cus¬ 
todian shall require” (Sec. 9(a) Trading with the En- 
enemy Act). Exhibit “A” (R. 28) attached to the 
counterclaim shows on its face that it was on the form 
“APC-MM-403-1” required by the Alien Property Cus¬ 
todian and was under oath. If the particulars re¬ 
quired by the Alien Property Custodian included the 
particulars as to the ownership of the property “at the 
time of seizure thereof”, appellants have not so pleaded 
and we submit that they cannot so plead for the very 
good reason,that there was no such requirement. Fur¬ 
thermore, the notice very specifically states that the 
property claimed was that which was seized and held 
in the names of the parties therein named. 

Xor does the statute require that only those who 
owned the property “at the time of seizure” could 
claim it. In clear and unambiguous language the stat¬ 
ute provides: 

“That any person not an enemy or ally of en- 
emv claiming anv interest, right, or title in any 
money or other property which may have been con¬ 
veyed , transferred , assigned, delivered , or paid to 
the Alien Property Custodian or seized by him 
hereunder and held by him or by the Treasurer 
of the United States, * * * may file with the said 
custodian a notice of his claim under oatli and in 
such form and containing such particulars as the 
said custodian shall require.” (Italics supplied.) 

Where is there one word to suggest that the “person” 
who files the notice of claim must be one who had an 
interest, right, or title in the property “at the time of 
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seizure thereof”? The clear and unmistakable provi¬ 
sion of the statute is that the “person” claiming must 
be one who has an interest, right or title in the prop¬ 
erty at the time of making the claim and it isj wholly 
immaterial as to whether or not he had such rigjit, title, 
or interest “at the time of seizure thereof”. Anc| just as 
clearly is there not a single provision in the entire stat¬ 
ute which provides or from which it may be fajirly de¬ 
duced that the person making the claim or receiving 
the property under Section 9(a) of the Act muist have 
had the right, title or interest at the time of seizjure. 

11. In paragraph 27 of the Counterclaim (jR. 25), 
appellants allege that after the filing of the notice of 
claim, negotiations were commenced by appellee’s rep¬ 
resentative with the Alien Property Custodian jand at¬ 
torneys in the Department of Justice for the allowance 
of the claim; that on September 25, 1922, th|> Alien 
Property Custodian recommended to the Attorney 
General that the claim be allowed; that, “for j-easons 
unknown to the present defendants, the attorneys in 
the Department of Justice in charge of alien property 
matters, and particularly Adna R. Johnson, Jr.i a spe¬ 
cial assistant to the Attorney General, and A. T. Sey¬ 
mour, Assistant to the Attorney General, favored the 
allowance of said claim, and contrived a theory to bring 
about its allowance and the payment over to tin} plain¬ 
tiff Jensen of the property described in said notice of 
claim”; that after the settlement of the suits in 1921, 
Mr. Dorr and other private counsel, who had bpen re¬ 
tained by the Government in said suits, were no longer 
in the Government service, but that their records and 
reports were available to Messrs. Johnson and Sey¬ 
mour and the other attorneys in the Department of 
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Justice; and that “in pursuance of the plan of said offi¬ 
cials and disregarding the mass of evidence and huge 
volume of documents already in their possession, Adna 
R. Johnson, Jr., was sent to Europe to collect evidence 
lo support their theory of releasing the property to the 
said Jensen”. 

It will be noted that it is here alleged that Messrs. 
Johnson and Sevmour and the other attornevs in the 
Department of Justice, who were in charge of alien 
property matters, “contrived a theory to bring about 
its allowance and the payment over to the plaintiff Jen¬ 
sen of the property”. The “theory” is not even al¬ 
leged to have been false or fraudulent or conceived in 
fraud and corruption; merely, that they “contrived a 
theory” and that the reasons for such “con¬ 
trived theory” are “unknown to the present de¬ 
fendants”. “Charges of fraud are easily made”, 
as stated by the Supreme Court in Stearns v. 
Page , 7 How. 818, 829, but insinuations of fraud are 
even more easily indulged in. And because, they are 
so easy to make, the alleged facts constituting the 
fraud must be specifically pleaded. The “charges must 
be definite and reasonably certain” ( Stearns v. Page , 
supra) and the pleader cannot “content himself with 
charging generally that what was done was ‘colorable’, 
a ‘fraud’, a ‘breach of trust’, and a ‘scheme’ ( Fogg v. 
Blair , 139 U. S. 118, 127) or that someone “contrived a 
theory”. All such allegations are “mere conclusions 
of the pleader” and to show a cause of action it is 
“necessary that the petition (counterclaim) state dis¬ 
tinctly the particular acts of fraud and coercion relied 
on, specifying by whom and in what manner they were 
perpetrated with such definiteness and reasonable cer¬ 
tainty that the court might see that, if proved, they 


would warrant the setting aside of the settlement”. 
(Chamberlain Machine Works v. United Stages, 270 
U. S. 347, 349). It is obvious that the allegation 44 con¬ 
trived a theory” falls far short of pleadingj fraud, 
which must be pleaded to furnish any basis whatever 
for disturbing the determination of the President. 

The real gist of the allegations is that because Mr. 
Dorr and his associates took voluminous testimony in 
Europe and such testimony and their reports were 
available in the Department of Justice and because Mr. 
Dorr and his associates, presumably, believed that 
Hugo Stinnes et al, were the owners and because the 
testimony taken and reports made by Mr. Dorr Und his 
associates did not convince Messrs. Johnson ai^d Sey¬ 
mour, whose duty it was to be satisfied and convinced, 
and because, in the performance of their duty, fjurther 
investigations were made by Mr. Johnson and because 
present counsel for the defendants agree with the opin¬ 
ions and conclusions of Mr. Dorr and his associates and 
disagree with the opinions and conclusions of Messrs. 
Johnson, Seymour and their associates, that, therefore, 
Messrs. Johnson, Seymour and their associates ^rong- 
fully concluded that the property should be pajd and 
delivered to appellee. 

By the allegations as made, appellants disclose that 
they have completely overlooked the status and duties 
of those in charge of alien property. The property was 
held in trust for the persons entitled thereto, tt was 
the duty of Messrs. Seymour, Johnson, and th^ir as¬ 
sociates, who were not convinced by the opinions and 
conclusions of Mr. Dorr and his associates an|l who 
were in charge of alien property matters and wh^> con¬ 
ducted further investigations in order to rehch a 
proper conclusion and who concluded that the property 
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should be paid over to appellee, to do everything pos¬ 
sible to protect the property against claimants adverse 
to him. 

And it is obvious that the matter was to be deter¬ 
mined on the whole record and that the President did 
determine and order that the property should be paid 
and delivered to appellee. What Mr. Dorr and his 
associates may have thought and what Messrs. John¬ 
son, Seymour and their associates may have thought 
as to the weight of the evidence is now comparatively 
unimportant, since the President did determine, as it 
was his power and duty to determine, that the property 
should be paid or delivered to appellee. And it is 
equally obvious that it is neither the right nor the 
duty of the present officials of the Department of Jus¬ 
tice to attempt to substitute their judgment for that of 
the President of the United States. Here again do the 
allegations of the Counterclaim disclose the efficacy 
of and neeessitv for the rule in favor of the finality and 
conclusiveness of the findings and determinations of 
the President on matters confided by statute to his 
judgment and discretion. 

12. It is next alleged, in paragraph 28 of the Counter¬ 
claim (R. 25), that on June 1G, 1923, “the then acting 
Attorney General of the United States, A. T. Seymour, 
approved an opinion to the President recommending 
that the property in question be returned to the claim¬ 
ant Albert Jensen as assignee of the true owners 
thereof”; that on June 19,1923, “said opinion was ap¬ 
proved by the President”; that thereafter the prop¬ 
erty was “released and transferred” to Jensen. 

In the first place, it should be noted that Exhibit I 
to the Complaint (R. 5-15), which appellants are 
pleased to describe as an “opinion” of the Acting At- 
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torney General was not, as appellants allege,! “ap¬ 
proved” by the Acting Attorney General; it wjas, as 
shown on the exhibit, signed by the Acting Attorney 
General. j 

In this and succeeding paragraphs of the Counter¬ 
claim, Appellants have “contrived a theory” th^t Ex¬ 
hibit I (R. 5-15) was not a finding and determination 
by the President, pursuant to the statute, but \Vas an 
“opinion” of the Acting Attorney General which was 
“approved” by the President. Unlike appellant^ alle¬ 
gation that officials had “contrived a theory” “for rea¬ 
sons unknown to defendants”, the reasons fo'r the 
“theory” here “contrived” by the appellants ar^ per¬ 
fectly obvious. That theory is that the determination 
of the ownership of the property was not that of the 
President, but was merely that of the Acting Attorney 
General and, thus, do appellants attempt the twofold 
plea that the act was not that of the President and| that, 
if it was, then, and in that event, the President maple an 
erroneous determination due to machinations of the 
Acting Attorney General and his officers. In a word, 
it is sought to show that, because the history and status 
of the entire matter is set forth, the determination is 
erroneous because the present officials feel that piore 
matters should have been discussed which, in jtheir 
opinion, might produce a different result. 

But, the President might, had he wished, have mere¬ 
ly issued a paper in which he determined that the 
property should be delivered to appellee and ordered 
its delivery. Had he done that, appellants certainly 
could not now attack his determination on the grbund 
that he had omitted salient facts therefrom or! had 
failed to consider other alleged salient facts; in I such 
case, they would be in the untenable position of Scon- 
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sidering the evidence and then of attacking the deter¬ 
mination of the President because their conclusions 
from the evidence differed from his. And thev are in 
precisely the same position now. By the expedient of 
labeling the findings and determination of the Presi¬ 
dent an 44 opinion” of the Acting Attorney General 
and denying its force and effect as a “determination” 
by the President, they seek to substitute their judg¬ 
ment for that of the President by alleging that certain 
matters, which they think important and essential, were 
not considered. It is too obvious for argument that 
whether the President merely marks something “ap¬ 
proved” or actually writes a memorandum or decision 
himself, the act is in either case fully and completely 
his act under the law. Williams v. United States, 1 
How. 290; Confiscation Cases , 20 Wall. 92; Wilcox v. 
McConnel, 13 Pet. 496-512; United States v. Eliason, 
16 Pet. 291-301; United States v. Fardeli, 99 U. S. 10- 
19; United States ex rel French v. Weeks, 259 U. S. 
326; Russell Motor Car Company v. United States, 261 
U. S. 514. This fundamental principle, so sound and 
absolutely essential to orderlv government, cannot be 
avoided by calling a 44 determination” an 44 opinion” 
for the purpose of indulging the practice of question¬ 
ing the acts of the President of the United States. 

13. Consistent with their allegation that the 4 4 deter¬ 
mination” was an “opinion”, appellants allege in par¬ 
agraph 29 of their Counterclaim (R. 25-26) that “at 
the time of the rendering of said opinion”, appellee 
was a deserter from the Navy, having deserted in 1905; 
that “at the time of the commencement of this suit” 
he was “a deserter at large, and consequently, at all 
times mentioned herein, was and is a fugitive from 
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justice within the meaning of Section 22 of the grad¬ 
ing with the Enemy Act, as amended”; and that ihese 
facts were well known “to both the said Alien ifrop- 
erty Custodian and the said officials of the 
of Justice”. 

(a) The mere allegations that appellee was a 14 de¬ 
serter from the Navy” and that he was a 44 fugitive 
from justice” are conclusions of the pleader. Whether 
or not appellee was a “deserter from the Navy” lor a 
44 fugitive from justice” depends upon the facts of the 
alleged 44 desertion” and the facts from which it is 
concluded that he was a 44 fugitive from justice”! No 
facts are alleged here. It may be that appellee! did 
desert from the Navy in 1905, but it does not follow 
that he was a 44 deserter at large” at the time of! the 
commencement of this suit. It may be that, he stood £is a 
“deserter” at the commencement of this suit, bijt it 
does not follow that he was a 44 fugitive from justice” 
as that time. We submit that the allegations are ]J>ure 
conclusions. 

(b) Section 22 of the Trading with the Enemy |Act 
provides that 4 4 no person shall be entitled to the re¬ 
turn of any property,” etc., who 4 ‘is a fugitive ffom 
justice of the United States,” etc. A “fugitive”, 
it is said in 27 Corpus Juris, 922, is “one who fl^es; 
always used in law with the implication of a flight , Eva¬ 
sion, or escape from some duty or penalty or ffom 
the consequences of misdeed”. It certainly cannoj be 
argued that one who flees from this country and tjhen 
voluntarily returns to this country and surrender^, is 
a 44 fugitive from justice” after he surrenders. l}s T or 
can it be argued that one who flees from this country 
and then voluntarily returns to this country and openly 
resides here a length of time longer than that pre- 
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scribed for the running of the statute of limitations 
against the crime with which he is charged, is, after 
the statute has run, a “fugitive from justice”. 

And it \vould be an anomaly, indeed, if a person, who 
allegedly flees and then returns to this country and 
openly resides here and deals with the prosecuting de¬ 
partment of the Government, can be said to be a “fugi¬ 
tive from justice” after such residence and dealing. 
Now, appellants allege that appellee deserted from the 
Navy in 1905 (R. 25); that prior to the seizure of the 
property “exhaustive investigations were made by 
various agencies of the Government” and that the 
records of the various investigative agencies of 
the Government, “including those of the office of 
the Alien Property Custodian, the Bureau of Navi¬ 
gation of the Department of Commerce, of the Navy 
Department , of the Department of State, and of the 
Department of Justice, were duly considered in making 
said seizure” (R. 21-22); that at the time of the seiz¬ 
ure, Mr. Dorr and others were employed as counsel 
and that they made “extensive investigations” in sev¬ 
eral countries in Europe and developed “4000 pages 
of testimony” and “3500 exhibits” and that they had 
proceedings in Copenhagen, but that appellee would 
not cooperate with them (R. 23); that in 1921 appellee 
came to this country and “entered into negotiations 
with” the Alien Property Custodian and representa¬ 
tives of the Attorney General as to the property and 
that he thereupon procured assignments of the claims 
of the various plaintiffs in suits pending in New York 
and Wisconsin against the Alien Property Custodian 
and that; as a result thereof, those plaintiffs released 
the Alien Property Custodian of all claims against 
him (R. 23-24); and that the Alien Property Custodian 
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and the officials of the Department of Justice jknew 
that appellee had deserted the Navy in 1905 (1^. 25- 
26). Thus, is it alleged that the Department ofj Jus- 
lice, the prosecuting agency of the Government,! with 
the records of the Navy Department before them, jknew 
from the time of the seizure and all along that appellee 
had deserted the Navy in 1905. Thus, it is allege^ that 
appellee, the allegedly known deserter and “ fugitive 
from justice”, was dealing with the very agencies of 
the Government which have to do with the apprehen¬ 
sion of “fugitives from justice” and which, it jis al¬ 
leged, knew that he was a deserter. And yet, i|t ap¬ 
pears, that no effort was ever made by any officials to 
have him extradited or returned to this country! that 
with knowledge that he was an alleged “fugitive jfrom 
justice”, no effort was made by the officials of thp De¬ 
partment of Justice to have him extradited, when 
they were in Copenhagen and in direct contact! with 
him; and that no effort was made to arrest him| as a 
deserter or fugitive from justice when he was hdre in 
1921 and dealing directly with the Department ofj Jus¬ 
tice, the apprehending and prosecuting agency cff the 
Government which, it is alleged, knew that he \yas a 
deserter and fugitive from justice. 

Why was no effort made to extradite him? WTrf was 
he not arrested and tried? Is it not significant that the 
alleged desertion occurred in 1905? Was the ofjfense 
barred bv the statute of limitations? Did the fact that 

w i 

he was a Danish bov at the time of the alleged deser- 
tion mitigate in his favor in the minds and judgment 
of the prosecuting officials? Were there circumstances 
of his alleged desertion, such as distressing news trom 
home, and did those circumstances mitigate in h^s fa¬ 
vor in the minds and judgment of the prosecuting offi- 
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cials? Was there a policy of the Navy Department 

not to prosecute, after the lapse of many years, for 

desertions in time of peace by foreigners who were 

mere boys when the desertions occurred? W 7 as there 

a policy of the Navy Department not to prosecute, 

after the lapse of many years, when there was any 

question of the bar of the statute of limitations? These 

and many like questions, which might be asked, are, to 

be sure, conjectural for the most part. But it is clear 

from the allegations as to knowledge of appellee’s 

whereabouts and contacts with him bv officials of the 

* 

Government prosecuting department and as to his 
presence in this country and his direct and personal 
dealing with said officials, that the alleged desertion 
was treated as a thing of the dim past, as completely 
abandoned and finished as it would have been had he 
been prosecuted years ago. His status was no differ¬ 
ent from that of a man who had been indicted or in¬ 
formed against and had the case been nolle prossed 
for anv of the number of reasons which dailv cause 
the prosecuting officials, in their judgment, to nolle 
pros cases. .*Clearlv he was not a “fugitive from jus¬ 
tice” at the times here involved; clearly, too, is the 
allegation an afterthought and the raising of a stale 
matter for the purpose of injecting a technicality in 
order to defeat a determination of the President ; and, 
clearly, too,i in all the circumstances, the allegations 
should not be permitted to form the basis of a claim 
against this appellee in this civil action. 

(c) Section 22 of the Trading with the Enemy Act 
was originally an amendment thereto and became law 
on March 4, 1923 (42 Stat. 1516). It provided: 

“No person shall be entitled to the return of 
any property or money under the provisions of 



this Act who is a fugitive from justice from the 
United States or any State or Territory therjeof or 

the District of Columbia.” | 

| 

Such was the law when, on June 19, 1923, the President 
determined and ordered that the property should be 
paid and delivered to appellee. Later, and by tl|e Act 
of March 10, 1928 (45 Stat. 275), the provision was 
amended by striking the words “ under the provisions 
of this Act” and inserting, in lieu thereof, the Kvords 
“under any provision of this Act, or any amendment 
of this Act.” | 

The Trading with the Enemy Act, like any j other 
statute, should be construed as a whole in order to ar¬ 
rive at its purpose and intent. The obvious intent of 
the seizure and sequestration provisions was to cripple 
the enemy by depriving it of the benefit of resources 
which would aid it in the war. After the cessation of 
hostilities, when the need for crippling the enemXr had 
ceased, the more liberal laws were enacted so as to 
permit the return of property in the manner ahd to 
the extent provided therein. And the intent df the 
“fugitive from justice” provision was to*preveijit the 
return of property to those who ivere enemies or \allies 
of enemies within the meaning of the Act, whiclj ene¬ 
mies or allies of enemies became entitled to the; pay¬ 
ment and delivery of their property as provided in 
the Act if they were not fugitives from justice. 

Statutes must be construed according to theiir ob¬ 
vious intent and purpose. It cannot be contestecj that 
the Trading with the Enemy Act pertained to enemies 
or allies of enemies and their property and thdt the 
only property which was or could be seized an^ se¬ 
questered was property of enemies or allies of ene^nies. 
As said by this Court “there could be no valid seizure 
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of the property of other than alien enemies” (Rich- 
mers, etc . v. Sutherland, 23 Fed. (2d) 989). It was be¬ 
cause the statute pertained to enemies or allies of ene¬ 
mies and their property only, that the Supreme Court 
in the case of Escher v. Woods, 281 U. S. 379, held 
that the expenses of administering property, which 
should not have been seized and could not be held under 
the Act, could not be charged against the property 
and withheld from the claimant. In that case, the 
Court cited and discussed the provisions of the Act and 
of Executive Orders pursuant thereto as to adminis¬ 
tration expenses and then stated (pp. 384-385): 

“ But, and this is the main thing, all of these 
provisions naturally are interpreted to refer to 
property that the Custodian is entitled to hold. 
It would be extraordinary if the charges incident 
to a seizure that the law did not intend the Cus¬ 
todian to make and a possession that the law re¬ 
quires him to surrender, were to be imposed upon 
the owner whose interests were sacrificed up to the 
moment of restitution.” (Italics supplied.) 

So also, in this case, all of the provisions of the law 
“naturally are interpreted to refer” to enemy prop¬ 
erty. “It would be extraordinary” if a “seizure that 
the law did not intend the Custodian to make and a 
possession that the law requires him to surrender” 
should be validated, under an enemy property statute, 
not because the property was enemy property but be¬ 
cause at the time of restitution, the claimant was a 
“fugitive from justice” and was not such “fugitive 
from justice” on account of any matter or thing con¬ 
cerned in thej Trading with the Enemy Act but on ac¬ 
count of matters and things wholly foreign thereto. 
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(Henkels v. Sutherland, 271 U. S. 298; Becker Steel Co. 
of America v. Cummings, et al., 296 U. S. 74.) 

The President found and determined that the prop¬ 
erty, at the time of its seizure, was stock in t^ie two 
American corporations, all owned by Americajn citi¬ 
zens resident in the United States. If the purpose and 
intent of the statute had to do only with enemies 
or allies of enemies and the property of enemies or 
allies of enemies, the purpose and intent of Section 22, 
which was an amendment to the statute, necessarily 
had to do with enemies or allies of enemies wh^> were 
fugitives from justice and not with fugitives froin jus¬ 
tice who were not enemies or allies of enemies. Appel¬ 
lee, who was a citizen and resident of Denmark, h|ad, as 
the President determined, no right, title or interest in 
the property at the time of its seizure in 1918 andjhe ob¬ 
tained no right, title or interest therein until, aftler the 
Treaty of Peace, in 1921, when he obtained the jright, 
title, and interest of the American owners, who as the 
President determined, were not enemies or allies of 
enemies. Such being the situation, it is obviou£ that 
it is whollv immaterial as to whether or not he was a 
deserter from the Navy or a fugitive from justice be¬ 
cause of such alleged desertion. Because, if he was a 
fugitive from justice, he was not a fugitive frorji jus¬ 
tice within the meaning, intent, and purpose of Sec¬ 
tion 22 of the Trading with the Enemv Act. 

(d) But assuming for present purposes that appel¬ 
lee committed the crime of desertion and that he was 

1 

a fugitive from justice within the meaning of Section 
22 of the Trading with the Enemy Act. The resjilt is 
that the President determined that he was not a j fugi¬ 
tive from justice within the meaning of the Act} and 
that, therefore, the money and property was pai4 and 
delivered to him in mistake of law. 
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It is a general rule of law that voluntary payments 
made in mistake of law cannot be recovered. And the 
rule is applied in the cases involving payments so made 
to the Government. See Folsom v. United States, 4 
Ct. Cls. 366; Elliott v. United States, 37 Ct. Cls. 136; 
Miller v. United States, 42 Ct. Cls. 121; Baltimore <& 
Ohio R. R. v. United States , 52 Ct. Cls. 468. 

And, of course, it is also a general rule of law that 
the Government is not bound by the acts of its officers 
making unauthorized payments in mistake of law and 
monies so paid can be recovered back by the United 
States. See McElrath v. United States, 102 U. S. 426; 
Wisconsin Central R. R. v. United States, 164 U. S. 190. 
But it is to be emphasized that the rule is grounded in 
the fundamental proposition that moneys so paid in 
mistake of law are public moneys paid out from the 
public treasury and that it would be exceedingly in¬ 
compatible with the rights of the people in general 
were their monev to be paid out bv mistake of the offi- 
cials with no recourse for the recoverv back of the 

m/ 

money so paid. 

But the property here involved was not public prop¬ 
erty deposited in the public treasury as public prop¬ 
erty. This property was seized as the alleged prop¬ 
erty of alleged enemy owners and it was deposited in 
the treasury as trust property. As is well known, 
the Alien Property Custodian seized property which 
was deposited in the treasury as trust property and 
which lie himself later knew and admitted should not 
have been seized and deposited. On January 23, 1926, 
the Secretary of the Treasury requested an opinion 
of the Attorney General on the specific question that 
if property was “not held under the Act, has the Cus¬ 
todian the power and right to return it, it having been 



59 

: I 

deposited in the Treasury, and should the Treasury 
draw the checks as requested ” by the Alien property 
Custodian? Answering that question, Attorney Gen¬ 
eral Sargent, in an Opinion, dated March 4, 1926, 
stated: 

“In Rice, assignee v. United States, 21 jet. Cls. 
413, it was said by Richardson, C. J., who Was en¬ 
tirely familiar with the mode of conducting busi¬ 
ness in the Treasury Department, that ‘wljile Mr. 
Chase was Secretary of the Treasury and for 
some time afterwards the money receiveq from 
captured and abandoned property was merely de¬ 
posited with the Treasurer and was not technically, 
in Departmental language i covered into thk Trea¬ 
sury’; and so, according to the construction then 
given by the Department was not subject! to the 
Constitutional provisions that 4 no money shall be 
drawn from the Treasury but in consequence of 
appropriation made by law’. This case whs cited 
and followed by the Supreme Court of the [United 
States in United States v. Johnson, 124 U. |S. 236. 

Assuming that these moneys have not been cov¬ 
ered into the Treasury of the United States jwithin 
the purview of Section 305 R. S., hut are tfeld in 
a special account for the Alien Property Custo¬ 
dian, it is proper for you to pay back, upon the 
order of the Custodian, such moneys as arej found 
to have been possessed by him and delivered to 
you outside of the scope of said Act.” (Italics 
supplied.) 


In the case of O’Connor v. Rhodes , 79 Fedi (2d) 
146, 152, this Court in speaking of funds undj>r the 
control of the Alien Property Custodian said: 

“It is not money of the United States paiid into 
the Treasury of the United States. It is not k part 
of the revenues of the United States, and jn the 
form in which it is, is not subject to the control 
of the Secretary of the Treasury.” 
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Since the rule of law which permits the recovery 
back by the United States of moneys paid in mistake 
of law is grounded in the essential proposition that 
moneys so paid out are public moneys from the public 
treasury and since these moneys were not public 
moneys in the public treasury but were 4 ‘merely de¬ 
posited with the Treasurer’’ and were ‘ 4 held in a 
special account for the Alien Property Custodian”, 
and were merely trust funds held for the owners there¬ 
of, there is no reason to apply the rule exempting the 
United States from the mistake of law and every rea- 
son to apply the general rule, which applies in cases 
involving individuals, namelv, that moneys volun- 
tarilv paid in mistake of law cannot be recovered. For, 

it is obvious that it was the dutv and authority of the 

•> * 

President to determine who was entitled to the prop¬ 
erty; that he did determine that appellee was entitled 
to it, and that he did order its payment to appellee. 
And it is equally obvious that the public interest, which 
is involved in public money in the public treasury, is 
not involved in trust funds, not derived from the pub¬ 
lic, held by the Treasurer, and to be paid over on 
order of the i President to the person entitled thereto. 
Finally, it is obvious that even though appellee were 
a fugitive from justice within the meaning of Section 
22, the public has not suffered in the slightest by the 
alleged mistake in law which resulted in his obtaining 
the property^ The funds were never enemy property 
and the President so determined. Had the property 
not been paid over to appellee, it would have been paid 
over to his assignors. Thev were funds in which the 
public had no interest. 

14. Several matters are alleged in paragraph 30 of 
the Counterclaim (R. 26). 
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(a) It is first alleged that Messrs. Seymour, Johnson 
and their associates did not consult with Mr. Dorr and 
his associates, except that Mr. Paul Speer, a j former 
associate of Mr. Dorr, was asked to and did submit an 
analysis and criticism of a Memorandum submitted by 
appellee; that his analysis was ignored; aijd that, 
against his advice, it was turned over to appellee’s at¬ 
torney for inspection. 

Whether or not they consulted Messrs. Dorr |and his 
associates is wholly immaterial. It certainly id not in¬ 
cumbent upon an official of the Department of! Justice 
to consult with former officials who may have handled 
a pending case. Indeed, the pleaders know, a$ do all 
who have been employed in the Department of Justice, 
that such is not the practice. And certainly n 6 impli¬ 
cation of fraud or gross mistake flows from such failure 
any more than there is any such imputation in tjhe fail¬ 
ure of the present officials to consult their predecessors. 

Nor were they required to follow the analyses made 
by Mr. Speer. That represented his opinion and the 
officials were required to reach and follow their own 
conclusions which, if they did not agree with those of 
Mr. Speer, they were bound to follow notwithstanding 
Mr. Speer’s views. Surely there is no fraud op gross 
mistake because an official failed to agree withj a sub- 
ordinate or associate. 

If, in the judgment of the officials, it was desirable or 
proper to allow opposing counsel to inspect an analysis 
or criticism of a case, there is not only nothing wrong 
with doing so but it should be done. Everyone j knows 
that in adjustments, settlements, and other matters in¬ 
volved in the practice of law, it frequently becorhes de¬ 
sirable and advisable to disclose certain of the evidence 
or reports, etc., to the other side. The allegation pro- 
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ceeds from a misconception of the status of a Govern¬ 
ment counsel. In a very real sense, it is the duty of 
Government counsel to stand more as an arbiter than 
as an advocate insistent upon taking advantage of 
every technicality and artifice to defeat claims; it is his 
business to obtain the true facts and to apply to them 
the applicable law to the end that he will impartially 
perform his full duty to the individual on the one side 
and to the Government on the other. It is not his 
business to hide the facts or opinions on the facts and 
assuredly no imputation of fraud can attach to him 
when he openly and frankly deals with opposing coun¬ 
sel. 

(b) It is next alleged that 44 said opinion” of the Act¬ 
ing Attorney, General did not give proper weight to 
the evidence and that the preponderance thereof 44 indi¬ 
cated” that the property was owned by Stinnes et al. 
and that appellee was an enemy. 

We have hereinbefore pointed out that what counsel 
are pleased to call an 44 opinion” of the Acting Attorney 
General was the finding and determination of the Pres¬ 
ident, pursuant to the statute. 

But, the allegation is apparently predicated upon the 
erroneous and impossible theory that, because present 
counsel are of the opinion that the preponderance of 
the evidence f 4 indicated” a different conclusion than 
that reached by previous counsel, the opinion of pre¬ 
vious counsel must be wrong and that of present coun¬ 
sel correct. The Court is asked, therefore, to compose 
these differences of opinion notwithstanding the deter¬ 
mination of tjie President which is final and conclu¬ 
sive; and surely appellants do not indulge the impos¬ 
sible presumption that their opinion must be upheld 
and that otherwise there has been fraud. 
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(c) It is next alleged that ‘ 4 said opinion” cjid not 
mention that appellee was, as they allege, a fugitive 
from justice. 

We have hereinbefore discussed these matter^ fully. 
Suffice it to say here that no “opinion” was necessary, 
under the law and that because there might hav'p been 
an omission of a matter which present counsel [might 
deem essential does not constitute fraud or gross mis¬ 
take so as to overthrow the determination by the! Pres¬ 
ident. | 

(d) It is next alleged that “said opinion” was j“ mis¬ 
leading, replete with half truths and misstatements”. 

We have hereinbefore cited and discussed the author¬ 
ities to the point that where fraud is relied upon, the 
facts which are alleged to constitute the fraud must be 
pleaded and that mere allegations that an opinion was 
“misleading, replete with half truths and misstate¬ 
ments” are mere conclusions. 

(e) It is next alleged that the “opinion” |“con¬ 
cealed” the real nature of the facts and “failed tjo dis¬ 
close” the essential questions of law involved. 

Again the pleader has failed to set forth the faicts of 
imputed fraud. And again, it is clear that the j mere 
pleading that the 4 ‘ real nature of the facts ’ ’ j were 
“concealed” and “the essential questions of law’] were 
not “disclosed,” is the pleading of conclusions and not 
of facts. ! 

(f) It is next alleged that “said opinion” failed to 
advise that the assignments under which appellee 
claimed “were illegal and void under R. S. 3477”. 

Had the “opinion” so advised the President, it would 
have been in error and the advice would now, |quite 
probably, be characterized by appellants as “mislead¬ 
ing” or a “misstatement”. 
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The sole object of Sec. 3477 R. S. was to prevent 
frauds upon the treasury. In the case of Bailey v. 
United States, 109 U. S. 432, 439, the Court stated that 
4 4 the purpose of Congress, by the enactments in ques¬ 
tion, was to protect the Government against frauds 
upon the part of claimants and those who might become 
interested with them in the prosecution of claims, 
whether before Congress or the several departments.” 
And in the case of Price v. Forrest, 173 U. S. 410, 423, 
the Court stated that ‘‘The object of Congress by Sec¬ 
tion 3477 was to protect the Government, and not the 
claimant, and to prevent frauds upon the Treasury”. 
See also, Hobbs v. McLean , 117 U. S. 567, 576; Freed¬ 
man’s Savings Bank v. Shepard , 127 U. S. 494, 506. 

And, because the essential purpose of the statute was 
to prevent frauds upon the Treasury, the Courts have 
refused to apply the statute in cases where a fraud 
upon the Treasury would be impossible. Thus, in the 
ease of Bailey v. United States , supra, the Court at 
page 438 stated that “the statutes in question are not to 
be interpreted according to the literal acceptation of 
the words used. Tliev show that there mav be assist- 
ments of claims against the Government” and pointed 
out that in the case of Erwin v. United States , 97 U. S. 
392, it was held that the statute did not apply to cases 
“where the title is transferred by operation of law” 
and that in the case of Goodman v. Niblack, 102 U. S. 
556, it did not apply to a case where an assignment for 
the benefit of creditors included a claim against the 
United States. 

And the statute has been construed in conformity 
■with its purpose and object. Thus, it has been held 
that claims of a deputy marshal for compensation, are 
claims against the marshal personally, and not against 
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the United States and lienee not within the section 
(Douglas v. Wallace, 161 U. S. 346); that judgments 
against collectors for an excess of duties collected are 
not “claims upon the United States’’ within the section 
(Burke v. Davis, 63 Fed. 456); and that claims against 
the Director General of Railroads arising out of h s op¬ 
eration of roads are not within the section (TFe?'s.s v. 
Davis (Mass.), 144 N. E. 765). 

In the case of Corn Exchange Bank v. Miller, 15 Fed. 
(2d), 456, 459, the Court stated: j 

“It is also objected that the trust deed (Exhibit 
B) attached to the bill is equivalent to an assign¬ 
ment of a claim against the United States, and that 
plaintiff has no right to sue. But l am unalle to 
adopt this view, since no claim against the United 
States is asserted. The right of action arises un¬ 
der section 9 (a) to recover seized property j that 
was not owned by the enemy, but which is claimed 
to be owned at the tune of seizure by American 
citizens, and through them plaintiff has obtained 
an interest in the property and a right to sub for 
its recovery.” (Italics supplied.) 

i 

Thus, the allegation here raised by appellants! and 
which they allege “constituted a fraud upon the Uhited 
States” has been squarely denied by judicial decision. 
As in that case, so also in this case, “no claim against 
the United States is (was) asserted”; the rigljt to 
apply for the property in this case arose, as did ^the 
right of action arise” in that case, “under section 9(a) 
to recover seized property that was not owned by the 
enemv, but which is (was) claimed to be owned all the 
time of seizure by American citizens, and through tpem 
plaintiff (has) obtained an interest in the propertyland 
a right” to “sue for its recovery” in that case and ap¬ 
ply for its payment and delivery in this case. 
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The decision gives effect to the plain, unambiguous 
language of the statute. Section 9 (a) provides for 
the right to make application by “any person not an 
enemy or ally of enemy claiming any interest” etc., 
in any property “which may have been” seized by the 
Alien Property Custodian and for the payment or 
conveyance “of the interest therein to which the Presi¬ 
dent shall determine said claimant is entitled.” Not 
onlv is there no intimation in the Section of an inten- 
tion that Section 3477 R. S. should apply, but there is 
a practical expression of an intention to the contrary. 

Furthermore, the decision gives effect to the object 
and purpose of Section 3477 R. S’. Collectors of In¬ 
ternal Revenue, Marshals, the Director General of Rail¬ 
roads, the Alien Property Custodian, and other offi¬ 
cials, with similar powers are all officers of the United 
States and, in a sense, claims against them are claims 
against the United States. But Sec. 3477 R. S. must 
be and has been construed by the Courts in the light of 
its purpose to prevent frauds against the treasury and 
so it is held that claims against them are not claims 
against the United States within the meaning and in¬ 
tent of that statute. Section 9 (a) of the Trading with 
the Enemy Act provides for the filing of the notice of 
claim “with the said custodian” and for the bringing 
of suit in which “the Alien Property Custodian or 
Treasurer of the United States, as the case may be, 
shall be made a party defendant”. The Alien Prop- 
ertv Custodian, beimr the trustee, the claim is made on 
him and the property being held in trust, is not in the 
treasure. 

(g) It is next alleged that “said opinion” failed to 
advise that it was the policy of the office of the Alien 
Property Custodian not to recognize assignments. 
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As we have seen above, it was not necessary tcj estab¬ 
lish such a policy so far as the provisions of Section 
9(a) are concerned because there is no provision there¬ 
in to suggest that payment and conveyance of the prop¬ 
erty would have to be made to the person who \ias the 
owner at the time of seizure; on the contrary |it pro¬ 
vides for payment and conveyance to any claimant 
whom the President determines is entitled theretk But 
Section 9 (b) provides that “if the President sljall de¬ 
termine that the owner thereof at the time such Imoney 
or other property was required to be so conveyed, 
transferred, assigned, delivered, or paid to the Alien 
Property Custodian or at the time when it was volun- 

tarilv delivered to him or was seized bv him”!was a 
* ^ ! 
person of one of the classes therein named, the|i such 

property should be paid or delivered to such pwner. 

In view of the words “the owner thereof at thejtime” 

of the seizure, the policy was appropriate so far j as the 

provisions of Section 9 (b) are concerned, becatase an 

assignee after seizure was certainly not the o^iner at 

the time of seizure. 

The reason for the difference in the two sections, 
9 (a) and 9 (b) is perfectly obvious. Section j9 (a), 
which was in the statute from the very beginning, was 
enacted for the essential purpose of providing a rem¬ 
edy for the payment and delivery of property tjo any¬ 
one who was not an “enemy or ally of enemy”, which 
property had through mistake or for some othhr rea¬ 
son, been improperly seized. As was held by the 
United States Supreme Court in the case of Central 
Union Trust Co. v. Garvan, 254 U. S. 554, Section 7 (c) 
of the Act required immediate delivery of property de¬ 
manded by the Alien Property Custodian without the 
right to a judicial determination of the enemy or non- 
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enemy status of the property demanded, and the court 
pointed out that any claimant to the property had a 
remedv for the correction of such error under Section 
9 (a) of the Act. 

Congress well recognized that if property was mis¬ 
takenly or wrongfully seized by the Alien Property 
Custodian that no limitation or restriction could be 
placed upon the property, while Section 9 (b) of the 
Act was enacted for the purpose of giving to certain 
classes of our former enemies, whose property had 
been rightfully and lawfully seized bv the Custodian, 
the right of recovery provided they were the owners 
at the time of the seizure thereof. The property hav¬ 
ing been enemy property and lawfully and rightfully 
seized, Congress could place any limitations or restric¬ 
tions it deemed advisable upon the transfer and con¬ 
veyance of the property to such persons. 

It is clear that if there was such a policy in the office 
of the Custodian it was contrary to the plain provisions 
of the statute and was, therefore, invalid. 

(h) Finally, it is alleged that “said opinion” did 
not advise the President “of his rights and duties in 
the premises” and that “all of which omissions and 
misrepresentations * * * constituted a fraud upon 
the United States.” 

Here again we have allegations of pure conclusions; 
the facts of the alleged “rights and duties” and the 
facts which “constituted a fraud” are not pleaded. 

15. In paragraph 31 of their Counterclaim (R. 26), 
defendants allege that later other and further pay¬ 
ments were made to plaintiff, which “payments were 
illegally made”. 

Wherein or how the payments “were illegally made” 
is not pleaded; the conclusion only is alleged and, of 
course, is not permissible. 
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It is obvious that if the original payments canhot be 
recovered, these payments cannot be recovered ^|or the 
same reasons. 

We submit that the foregoing analysis showk con¬ 
clusively that the allegations of the counterclaim are 
the mere conclusions of the pleader and that th<^v are 
not allegations of facts of fraud which alone will jsuffice 
to authorize judicial review of the final and conclusive 
action of the President under the powers conferred 
upon him by the provisions of the Trading with the 
Enemy Act and that there was no palpable eri l or of 
law. 

CONCLUSION. 

The orders appealed from are correct and should be 
affirmed. 

Respectfully submitted, 

Thos. H. Creighton, Jr^, 
Attorney for Appellee. 

Thos. H. Creighton, Jr., 

James J. Lenihan, 

J. Kemp Bartlett, j 

Of Counsel. 
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In the United States Court of Apjpeals 
for the District of Columbia \ 


Nos. 6643 and 6644 


Homer S. Cummings, Attorney General of the 
United States, and W. A. Julian, Treasurer 
of the United States, appellants 


v. 


i 


Societe Suisse Pour Valeurs de Met^ux, 

APPELLEE 


Homer S. Cummings, Attorney General o|f the 
United States, and W. A. Julian, Treasurer 
of the United States, appellants 



i 

Albert Jensen, Island Brygge 22, Copenhagen, 

Denmark, appellee 

i 

i 


REPLY BRIEF FOR THE APPELLANTS 


SCOPE OF BRIEF 

This reply brief is filed pursuant to permission 
granted at the time the above-entitled appeals | were 
argued on May 4, 1936. It is directed primarily to 
certain of the major arguments presented by Coun¬ 
sel for the appellees in both cases, and contains 
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references to the cases mentioned in the Govern¬ 
ment’s closing argument which are not cited in the 
original brief. So far as possible, matters which 

are deemed to have been sufficientlv covered bv the 

* •/ 

appellants’ brief are omitted. 

ARGUMENT 

I 

The special appeals are limited to the question of whether 
the Government can counterclaim in suits brought 
under section 9 of the Trading with the Enemy Act 

As stated in the brief for Albert Jensen (p. 3), 
“The lower court sustained the Motion'’ to strike 
the counterclaims in question on the ground “that 
there was no authority in these appellants to prose¬ 
cute” the counterclaims “of the United States in 
their own names (R. 40). Having thus disposed of 
the matter, the court did not make any ruling on 
the * * i* sufficiency of the allegations” made in 
support thereof. Its only action in that connec¬ 
tion was favorable to appellants (see appellants’ 
brief, p. 11). 

These are interlocutory appeals and the pro¬ 
ceedings below are yet at a very preliminary stage. 
It will be observed that the majority of the objec¬ 
tions to the appellants’ allegations, made by the 
appellee in the Jensen case (pp. 33-69), are merely 
formal and are not substantive. Should the ap¬ 
pellants’ right to institute the counterclaims be up¬ 
held by this Court, the Government, out of abun- 





I 

dance of caution, will probably move to amOnd in 
order to take care of a number of such objections. 
It is clear that such a motion would be futile at 
this time. 

In this situation, it is submitted, this fcourt 
should not be asked to make a decision in regard to 
a number of questions of pure pleading which 
might well be rendered moot by an amendment in 
the trial court. It is clear that the cases cited in 
the brief for Jensen (p. 25) present no analogies 
because they were final appeals. , 

Viewing the scope of the appeals as we db, we 
refrain from comment upon the statements oj fact 
made by the appellees. Suffice it to say that both 
appellees make many statements outside th^ rec¬ 
ord, or which are not admitted for the purposes of 
these appeals. We say this only because we dp not 
wish to acquiesce in such statements by silende. 


II 


The court has complete jurisdiction to entertaii} the 

counterclaims in question 

The major aspects of the question as to whether 
the trial court has jurisdiction to entertaip the 
counterclaims have been discussed in the appel¬ 
lants’ former brief at pages 48-60, and we do not 
understand the appellees seriously to controvert 
the propositions set forth therein. However, at 
the time of the oral argument, the counsel for the 
Swiss Corporation (No. 6643) strenuously | con- 
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tended that, although suits brought under § 9 (a) 
of the Trading with the Enemy Act are suits 
against the United States, the claims presented in 
such suits are not claims against the United States 
but are demands made upon the officers themselves 
for the properties claimed, and that, therefore, the 
trial court is without jurisdiction to entertain the 
counterclaims made therein. This argument was 
concurred in by counsel for the appellee in the 
Jensen case, No. 6644. 

The argument seems to present some notion that 
the Government's capacity as defendant to the 
principal suits is different from its capacity as a 
cross- 44 plaintiff”, hence there is no 44 mutuality of 
obligation'’ and the counterclaims are therefore 
improper. It is deemed unnecessary to discuss the 
fallacies contained in this argument 1 in view of 

the fact that not onlv the suits 2 but also the claims 

%/ 

are against the United States in the fullest sense. 
In the case of Becker Steel Co . v. Cummings, et ah, 
296 U. S. 74, 80-81, the Supreme Court laid down 
the following proposition which is unquestionably 
the ratio decidendi: 

Section 9 (a) is specific in permitting the 
non-enemv claimant to institute a suit to 
establish the interest, right, or title claimed. 
44 If so established” the court in terms is di- 

1 Cf. discussion of the case of Richmond F. <b P. R. Co. 
v. McCarl contained in appellants’ brief, pp. 26-27. See 
also pp. 38-41 and 13-35. 

2 7<f., pp. 35-37 and 59-60. 
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rected to order the satisfaction of the| claim 
from property “held” by the Custodian or 
Treasurer. But these words do noli deny 
the right to establish the claim or toj enter 
judgment upon it when . established! even 
though the property is no longer held by the 
Custodian. Directions that the mopey or 
property be retained and used for satisfying 
the decree in a pending suit are nbt the 
equivalent of a command that the shit be 
dismissed if the property is not so regained. 
If they were we should be forced to tile con¬ 
clusion, although the court below did not 
go so far, that the claim could be defeated 
by the waste or dissipation of the j seized 
property by the Custodian at any thine be¬ 
fore judgment, after suit brought, as y?el\ as 
before. 

i 

It cannot be doubted, therefore, that such [claims 
are in fact demands made upon the United States. 
And where, as in the instant Jensen case, nd prop¬ 
erties remain in the trust in question, or in any 
case where the remaining properties are insuffi¬ 
cient to satisfy a judgment issued under § 9 (a), 
such judgments must be satisfied in the! same 
manner as any other judgment against the United 

States, i. e., by Congressional appropriation. 

I 

Hence, there is no merit in the appellees’ conten¬ 
tion that although their suits are, in substance, 
against the United States, they do not present 
claims against the United States. 

It is submitted that the trial court doeb have 

i 

jurisdiction to entertain the counterclaims. 
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III 


The administrative orders of allowance were not “final 

and conclusive” 


The appellees advance an argument to the effect 
that the issuance of an administrative order of 
allowance, provided for by § 9 of the Act, was 
“final and conclusive” in the sense that such 
orders terminated the powers of the Alien Prop¬ 
erty Custodian with respect to the properties con¬ 
cerned. In the Jensen case the appellee argues 
that the “order” of allowance extinguished the 
“trustee” powers of the Alien Property Custodian 
over the properties he was ordered to deliver to 
the appellee (Brief, pp. 22-23), but concedes that 
such powers existed prior to the issuance of the 
“order” and seems necessarily to concede that the 
powers would be restored, should the properties 
be recovered (p. 8). Since the appellee (pp. 20- 
21) endeavors to distinguish the case of Suther¬ 
land v. Wiekey, 133 Or. 457, 289 Pac. 375, it is clear 
the argument depends entirely upon the effect of 
the “order” and not upon the loss of physical 
possession of the properties, for the Custodian had 
lost possession of the properties concerned in the 
Wiekey case. Therefore the argument depends 
entirely upon the validity of the order of allow¬ 
ance and begs the very question brought in issue 
by the counterclaims. 

The Government’s position, which we shall more 
fully substantiate, is that the orders of allowance, 



concerned in the instant cases, were void and hbnce, 
in legal contemplation, never of operative ejffect. 

This being true the Custodian, though deprived of 

• ! 

possession of the properties in question, continued 
to hold the right to possession and the power tq en¬ 
force that right. Cf. the Wickey case, supra. This 
conclusion necessarily results from the fact ithat 
the Custodian was the officer, and the only officer, 
charged with the duty of conserving the properties 
in order that 4 ‘any claim of any enemy * * * 

to any money or other property received and jheld 

i 

by the Alien Property Custodian, or deposited in 
the United States Treasury [should] be settled as 
Congress [might] direct” (§ 12). It is inconceiv¬ 
able that, if “the enemy owners were divested of 
every right in respect of property taken and held 
under the Act” (appellants’ brief, pp. 14-15)|, at 
the same time the officer charged with the dutjf of 
protecting their contingent expectancies should 
likewise be helpless—or that executive officers 
should be permitted to cast off administrative 
duties imposed upon them by a violation of the 
Congressional mandate. 

We concede that, had Congress so prescribed, 
the administrative determinations could have been 

made final and conclusive—at least in cases of 

! 

honest determinations. But the Act evidences no 
such intention. Section 5 (a) of the Act provides 
that— ' 

i 

I 

The President * * * may make such 

rules and regulations, not inconsistent viith 
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law , as may be necessary and proper to 
carry out the provisions of this Act; and the 
President may exercise any power or au¬ 
thority conferred by this Act through such 
officer or officers as he shall direct, (Italics 
supplied.) 

As pointed out by Judge Learned Hand in Kahn 
v. Garvan, 263 Fed. 909, 915, because the President 
may delegate them, under the rule of Rankle v. 
United States, 122 U. S. 543, such powers are 
‘‘executive, not judicial." The Rankle case con¬ 
cerned a court martial proceeding, as to the final¬ 
ity of which the Court said (p. 557) : 

Here, however, the action required of the 
President is judicial in its character, not 
administrative. * * * This implies that 
he is himself to consider the proceedings laid 
before him and decide personally whether 
they ought to b? carried into effect. Such 
power he cannot delegate. * * * And 

this because he is the person, and the only 
person, to whom has been committed the im¬ 
portant judicial power of finally determin¬ 
ing [the matter]. 

The executive authoritv to allow valid claims 

* 

filed under § 9 of the Trading with the Enemy Act 

* 

had been delegated by the President from the very 
first, 3 and the appellees' claims were allowed by 

the Attorney General in pretended pursuance of 
such delegated authority. 4 

3 See appellants 7 brief, appendix, pp. 63, 67, 68 and 69. 

4 See footnote, Id,, p. 10. 


The seizure and retention of enemy properties 
were not without purpose and the Congress, by no 
means, gave the Executive Branch a carte blanche 
to dispose of the properties as it might choose. 
Section 12 of the Act reserved to the Congress^ the 
power of settling “any claim of any enemy” gs it 
should direct. Section 7 (c) likewise limited the 
remedy of all claimants to the express ternjs of 

i 

the Act. Examples of other limitations appear 
in §§ 9, 12, and 22/’ It is clear, therefore, jthat 
when the President 's delegatee consciously |and 
purposefully allowed a claim he was not authorized 
to allow, and especially where he did so in d: rect 
violation of the terms of the Act (such as § |22), 
such an allowance is, in legal contemplation^ “a 
sheer nullity”/ 1 Some very good reasons why!this 
should be so are contained in the quotations ijrom 
recent opinions of the Supreme Court appealing 
on pages 18-19 and 21 7 of the brief for the Swiss 
Corporation. In the same connection, we alsd in¬ 
vite attention to the case of Ross v. Day, 232 ijl. S. 
110, 116, quoted in the brief for Jensen at pages 
27-28, for if an administrative decision can re¬ 
viewed in cases of “clear mistake of law”, a fortiori 


5 § 9 limits allowances to designated claimants linder 
prescribed circumstances. § 12 limits dispos«A of seized 
properties, by sale, to American citizens. § 22 bars cjaims 
of fugitives from justice. 

6 See appellants’ brief, pp. 20-23. 

7 TVe have called counsels’ attention to the inaccuracy of 
the quotation on page 21 and have been informed that i|t has 
been corrected. 
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a conscious and purposeful violation of law is suf¬ 
ficient for that purpose. 8 

It is submitted, therefore, that the administra¬ 
tive allowances of the claims in question were not 
final or conclusive in anv sense. 

IV 

The Attorney General has authority to institute the 
counterclaims in question 

While conceding that his suit “is in effect a suit 
against the United States”, although brought in 
name against Government officers, the appellee in 
the Jensen case urges that the Attorney General 
has no power to bring suits in his own name on 
behalf of the United States and therefore he lacks 
power to institute a counterclaim on behalf of the 
United States in the instant suits (pp. 7-16). 

As authority for this proposition the appellee 
relies exclusively upon the decision of Judge Shep- 
ley in the case of Attorney General v. Rumford 
Chemical \ Works, 32 Fed. 608 (C. C., D. R. I., 

8 The cases cited in the brief for Jensen, pp. 26-28, must 
be considered with a view to the right of the plaintiffs initi¬ 
ating such proceedings, to question the administrative deci¬ 
sions involved. The land patent cases should be considered 
in connection with those cited in the quotation at the top of 
page 21 of appellants’ former brief, and all of them, especi¬ 
ally the mandamus and injunction cases, must be considered 
in the light of the sovereign immunity from suit and the 
limitations upon encroachments by the Judiciary upon the 
functions of the Executive Branch. None of the cases is in 
point. 
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1876), which is said to be “squarely in poiny ’ (p. 
15). This case has been overruled in effect by the 
Supreme Court of the United States. 

The Rum ford case was cited as controlling in 
the case of United States v. American Bell\Tele- 
phone Co 32 Fed. 591 (C. C., D. Mass., 1887), 
and would not have been reported had it not been 
for the American Bell decision (p. 608). j The 

i 

fundamental proposition upon which both ! deci¬ 
sions were based was that the Attorney General 
possessed no power except as expressly conferred 
upon him by statute. In the Rumford case Jjudge 
Shepley (p. 619), in citing Attorney General v. 
Vernon, 1 Vern. 277 (H. C. Ch. 1684), recoghized 
that in a like case under the common law in jEng- 
land the Attorney General had power to institute 
a suit in his own name on behalf of the State. 9 but 
said (p. 617) “but little light can be reflected from 
the English decisions.” At the time of the jdeci- 

i 

■ ■ ■ ■ — 

9 The common law power of the Attorney General to | bring 
suits in his own name on behalf of the state, and in ijegard 
to matters of public concern, is unquestionable. Attorney- 
General v. Galway , 1 Malloy 95, 103, 106; Attorney-General 
v. Shrewsbury Bridge Co ., 21 Ch. D. 752, 1 Eng. Ru^. Cas. 
567; Attorney-General v. Great Eastern R. Co ., 5 App. Cas. 
473, 22 Eng. Rul. Cas. 114. See also the interesting ahd in¬ 
structive arguments and opinions in the case of Florida v. 
Georgia , 17 How. 478, in which the Attorney General peti¬ 
tioned to intervene, for limited purposes, in his own Iname 
on behalf of the United States without making the Govern¬ 
ment a technical party, and the petition was granted^ 
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sions, in, both the Rumford and American Bell 
cases, the Supreme Court had not decided the 
leading case of United States v. San Jacinto Tin 
Co., 125 U. S. 273 (1888), quoted from in our 
former brief (pp. 45-48). That decision (pp. 
280, 284) is, in part, as follows: 

The judiciary Act of 1789 * * * which 

first created the office of Attorney General, 

without anv verv accurate definition of his 
* •> 

powers * * * must have had reference 
to the similar office with the same designa¬ 
tion existing under the English law. * * * 
We are not insensible to the enormous 
power * * * thus reposed * * *. But 
* * * if restrictions are to be placed upon 
the exercise of this authority by the Attor¬ 
ney General, it is for the legislative body 
which created the office to enact them. 

Cf. Ex parte Young, 209 U. S. 123,160,161. 

The American Bell case reached the Supreme 
Court and was decided, 128 U. S. 315 (1888), 
shortly af^er the San Jacinto decision was ren¬ 
dered. The Supreme Court reversed the decision 
of the lower court, which had been based upon the 
Rumford case, and cited Attorney General v. Ver¬ 
non, which had been mentioned by Judge Sheplev, 
as one authority for reversal (pp. 360-361), 
.saying: 

The jurisdiction to repeal a patent by a 
decree of a Court of Chancery as an exer¬ 
cise of its ordinary powers was sustained in 
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the case of Attorney General v. Vempn, 1 
Vernon 277. In that action a bill j was 
brought by the Attorney General against 
Vernon and others to set aside a patent is¬ 
sued by the crown, on the ground that it; was 
obtained by surprise and by false particu¬ 
lars. 

j 

We have no hesitation, therefore, in assenting 
that Judge Shepley’s opinion in the case of Attor- 
ney General v. Rumford Chemical Works, supra, 
can not be considered an authority in support of 
the principal theory advanced in behalf of the ap¬ 
pellee in the Jensen case. But even if it werej the 
theory involves a fatal nan sequitur. The instant 
cases do not present situations in which the Attor¬ 
ney General is attempting to bring the United 
States before the Court by proceedings instituted 
in his name. Rather, the appellees themselves 
have already brought the United States before a 
court of equity as a party defendant. In suejh a 
situation, the question is: May the Attorney Gen¬ 
eral institute prayers for cross-relief on behalf of 
the defendant Government ? 


It is submitted that the Attorney General 


has 


authority to institute the counterclaims in question. 


CONCLUSION 


It is respectfully submitted that the orders! of 
the Supreme Court of the District of Columbia, 
complained of, are in error and should be reversed 



14 


with directions to permit the institution and prose¬ 
cution of the counterclaims by the appellants. 
Respectfully submitted. 

James W. Morris, 

Assistant Attorney General, 

Leslie C. Garnett, 

1 United States Attorney, 

Harry LeRoy Jones, 

Brice Toole, 

John W. Scott, 

Enoch E. Ellison, 

Attorneys, Department of Justice, 

Attorneys for Appellants. 
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Tliis brief is filed pursuant to permission granted by 
this Court at the time the appeals were argued on May 
4, 1936. " j 

ARGUMENT. 

I. ! 

The Special Appeals Are from the Orders of the Cburt 
Below Dismissing the Counter-Claim and Over¬ 
ruling the Motion for Reinstatement ThereofL 

Appellants argue that the question of the sufficiency 
of the allegations of the counterclaim is not for d^ter- 
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mination on this appeal and they stress a statement ap¬ 
pearing ini appellee’s brief which they apparently con¬ 
strue to sustain their view. Perhaps, we could have 
employed better language to express ourselves, but it 
is elementary, of course, that the questions before the 
court are those which appear of record. 

The record discloses that the Motion to Strike was 
predicated upon two general grounds (R. 38-39); that 
the Court, in its opinion, discussed only one of the 
grounds (R. 40); that the order merely strikes the 
counterclaim without anv recitation therein of the 
ground thereof (R. 40-41); and that the appeal is from 
the order and obviously is not from the opinion (R. 
47). The reason which the Court, in its opinion, as¬ 
signed for its order was that appellants could not pros¬ 
ecute the suit in their own names (R. 40), but, as this 
Court has consistently held, if that reason be wrong 
but “the record reveals a ground on which the judg¬ 
ment can properly rest, it is the duty of the appellate 
court to affirm the judgment” (Capital Apartment 
Corporation v. Passey. 65 Fed. (2d) 482, 483). And 
so in this case, if the Court was in error in holding 
that appellants are without authority to presecute the 
counterclaim in their own names, but the record shows 
that the counterclaim should be stricken because the 
allegations thereof do not set forth a cause of action, 
“it is the duty of the appellate court to affirm the judg¬ 
ment ’ ’. 

It is noted that appellants state that “out of abun¬ 
dance of caution” they “will probably move to amend 
in order to take care of a number of such objections”. 
What appellants may “probably” do in the lower 
court does not deprive the appellee of the right of a 
determination by this Court of all questions which are 
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presently and properly before it. As a matter oi fact, 
a favorable decision by this Court on the questions 
presented by the appellee as to the sufficiency bf the 
counterclaim will make it impossible for appellants to 
amend and prosecute the counterclaim and thui will 
the case on the counterclaim be brought to an ena here 
and now instead of at the conclusion of a protijacted 
and expensive trial. 

If Section 22 of the Trading with the Enemy Act— 
the fugitive from justice provision—has no applica¬ 
tion in this case (Appellee’s Brief pp. 50-60); if the 
failure to consult former attornevs does not constitute 
fraud (Appellee's Brief p. 61); if differences of (opin¬ 
ion as to the preponderance of evidence does noj con¬ 
stitute fraud (Appellee’s Brief, p. 62); if the assign¬ 
ment to appellee was not void (Appellee’s Brief, pp. 
63-66), it is at once apparent that all that is left bf the 
counterclaim are pure conclusions and insinuations 
which the appellants will be unable to plead in order 
to allege the fraud or palpable error of law whjch is 
necessary and essential to upset and set aside thb final 
conclusive, and non-justieiable determination ai^d ac¬ 
tion of the President. There has been no waiver ijy the 
appellee of any of the grounds set forth in his irjotion 
to strike the counterclaim. 


II. 

i 

The President’s Order and Determination Are Pinal, 
Conclusive and Non-Justiciable Except for Fraud 
or Palpable Error of Law. 

Points II and III of appellants’ reply brief!have 
been fully argued in the briefs of the parties hereto¬ 
fore filed as well as on the oral argument. We, Inhere- 


i 
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fore, will not further burden the Court bv unnecessary 

7 v v 

repetition lie re except that we desire to call the Court’s 
attention to the statement appearing on page 5 of ap¬ 
pellants’'reply brief that “such judgments must be 
satisfied in the same manner as any other judgment 
against the United States, i. c., by Congressional ap¬ 
propriation’’. We submit that the statement is wholly 
unfounded. As this Court lias had occasion to ob¬ 
serve, there is a very large fund in the hands of the 
Alien Property Custodian out of which the expenses 
incurred bv the Custodian in relation to the several 
trusts under his control are paid and if the funds of 
the Jensen trust were depleted by the actual payment 
of the alleged expenses therefrom, the trust must be 
reimbursed from the fund against which the expenses 
should have been charged. 

In the case of O'Convor v. Rhodes, 79 Fed. (2d) 146- 
152, this Court stated: 

“We have had occasion to notice the conditions 

under which the fund was accumlated bv the Cus- 

* 

todian, and we have always assumed that the fund 
was a guaranty fund to cover the expense of ad¬ 
ministration and that the balance after the pay¬ 
ment of expenses, if any, would be returned to the 
several trusts and distributed to the owners. It 
is a fund exclusivelv under the control of the Act- 
ing Custodian. It is not money of the United 
States paid into the Treasury of the United States. 
It is not a part of the revenues of the United States 
and, in the form in which it is, is not subject to 
the control of the Secretary of the Treasury.” 
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Appellants Have No Authority to Maintain this Coun¬ 
terclaim in Their Own Names. 

In their Point IV, appellants state that the ca^e of 
Attorney General v. Rumford Chemical TIV>/ A\s, 32jFed. 
(>08, “has been overruled in effect by the Supbeme 
Court of the United States” and they state that [‘the 
Rumford case was cited as controlling in the caie of 
United States v. American Bell Telephone Co., 32 |Fed. 
391,” and that the Bell Telephone Company casej was 
reversed by the Supreme Court in 128 U. S. 315. | The 
statement is patently incorrect. 

In both the case of Attorney General v. Rumlford 
Chemical Works , 32 Fed. 608, and United, States v. 
American Bell Telephone Co., 32 Fed. 591, there!was 
involved the right of the United States to cancel, by 
suit in equity, letters patent obtained by fraud, j On 
this question, Judge Shepley had held in the ca^e of 
Attorney General v. Rumford Chemical Works, supra, 
that tlie court was without jurisdiction and in the later 
case of United States v. American Bell Telephone j Co., 
supra, Judge Colt stated (p. 601): j 

“The first and principal question raised by!this 
demurrer is whether, in the absence of any specific 
statute, the United States, by direction of thj at¬ 
torney general, can maintain a bill in equity to 
cancel a patent for an invention. The question is 
by no means free from difficulty, and the decisions 
of the courts in the few cases where the point 1 has 
been raised are conflicting. Upon consideration 
we are of the opinion that the carefully consid¬ 
ered decision of Judge Shepley, of this ciruit, in 
Attorney General v. Chemical Works, 2 Ban qb A. 
298, post 608, to the effect that the government, 
in the absence of any express enactment, ha^ no 
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power to bring a bill in equity to cancel a patent, 

is sound, and should be followed bv this court in 

* 

this case.” (Italics supplied.) 


Now, the case of United States v. Belt Telephone Com¬ 
pany went to the Supreme Court. It was, as its title 
shows, a suit in tile name of the United States. No¬ 
where in the case, either in the trial court or in the Su- 

i 

preme Court, was there nor could there be any ques¬ 
tion involved as to the right of an officer to bring the 
suit in his own name. And, of course, neither the trial 
court nor the Supreme Court passed upon a question 
which was neither present nor suggested. 

The case of Attorney General v. It inn ford Chemical 
Works , supra , did not go to the Supreme Court. But 
in that case, the trial court had before it, not only the 
question which was involved in the Bell Telephone Co. 
case but also the additional question of the right of the 
Attorney General to prosecute the suit in his own 
name. And the Court after passing upon the ques¬ 
tion of the right of the United States to bring the ac¬ 
tion then proceeded to the question of the right of the 
Attorney General to prosecute it in his own name. This 
is perfectly clear from the quotation at page 14 of our 
brief. The Court stated (p. 623): 


“But if this court has jurisdiction over any pro¬ 
ceeding to vacate a patent, and declare it null ab 
initio upon the ground of false suggestion, or the 
ground that the government has undertaken to 
grant that which bv law it cannot grant, it is 
perfectly clear that ‘the attorney general of the 
United States as he is attorney general’ has no au¬ 
thority, as such, and in his own name, to file an 
information or commence proceedings by bill in 
equity”. 


I 


i 

i 


i 

Is it not perfectly dear that the Rumford case Ivas 
not overruled “in effect” or otherwise by the Supreme 
Court? And as to the case of Attorney Genera j? v. 
Vernon. 1 Vein. 277, cited and discussed bv the trial 
courts and by the Supreme Court, is it not perfectly 
clear that it was neither discussed nor cited on jthe 
question of the right of the Attorney General to bring 
a suit in his own name and was only discussed and cited 
on the question of the right of the United State^ to 
maintain the suit? j 

It is noted that appellants close their argument that 
the Rumford “case has been overruled in effect by [the 
Supreme Court of the United States” with the stiffe- 
ment (p. 13) that: 


“We have no hesitation, therefore, in asserting 
that Judge Shepley’s opinion in the case of |4t- 
tornev General v. Rumford Chemical Works, 
supra, can not be considered an authority in stip- 
port of the principal theory advanced in behalfj of 
the appellee in the Jensen case”. 


And, if, in the face of perfectly clear decisions ^nd 
principles, appellants “have no hesitation * * * j in 
asserting that” the Rumford case “can not be con- 
sidered an authority” on the proposition that the At¬ 
torney General has no authority to prosecute a cla|im 
of the United States in his own name, it may not !be 

. * . i 

amiss to suggest that appellee is particularly entitled 
to a very thorough examination of the counterclaim 
by this court and to its specific ruling upon each and 
every question which appellee has raised as to it to the 
end that appellee may not be compelled to go through 
a costly and protracted trial upon theories and allega¬ 
tions which are as foreign and repugnant to obviojus 

i 

i 

I 


i 

j 
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theories of law and judicial decision thereon as is this 
assertion foreign and repugnant to the obvious de¬ 
cision of the trial court and the Supreme Court in the 
case of United States v. American Bell Telephone 
Company, supra. 


CONCLUSION. 

The orders appealed from are correct and should 
be affirmed. 


Respectfully submitted, 

Thos. H. Creighton, Jr., 

Attorney for Appellee. 

Thos. H. Creighton, Jr., 

James J. Lenihan, 

J. Kemp Bartlett, 

Of Counsel. 



